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new easeS, and, under the agreement of 2Oth Jsxnuaa,
1880, they for many years shared equaiiy ini the reuta
derived fromi this source. llecentiy, this saw-miil beiug j
the market, defendants acquired it. They now assert
right, without paying rentai therefor, and regardiess of ti
effuect of sucli use upe the suflleiency of the supply of wat,
for the reuiremients of plaintifs'l grist miii, to take fro
the dami, ini order to run their newly acquired propert
with larger wheeis and îhcreased power, and for purpos
other than a saw-rniili, sucli qus.ntity of water as they reqi
for the uises to which they'are putting it, Defendants
effect say thiat, as tenants in comnion of the dam and otbh
privileges, they are entitied te use "1for their own purpoes
as rnucli of t he water stored by the dam as they requii
Plaintiffs inaintain that the rîghts of the parties are restri(
edl te the useý of so inucli water as may be required tc> n
their respective grist milis--and that the right to use au
plus waters not required for these purposes must be dispos,
o! for the joint and equal benefit of both parties, pursua
to the agreement of 2Oth January, 1880.

The evidence satisfies me that defendants have not x
strieted themselves to the use of the surplus waters for thj
newly acquiired iiil, but they have in fact, for this purpoi
dr-awn off waters which were required for piaintiffa' gr
mi ili, and thiat in 80 doing they have aiso used more than or
half of the waters gtored by the dam. lIn these cireui
stances, 1 have to determiîne the rights of the parties in t
promnises.

If these rights have been the subject o! adjustment
contract between the parties, or are defined by the docume1
centing thein, it is upon the construction of these mast-
iints that their extent and scope must depend. In su
construction it is proper te take înto account the surroýundi
c-ircunistances existing at the tixne the grants and contrai
wrre inade: Douglas v. Whittemore, 32 Vt. 685; Lindenm
v. Lindsay, 69 Pa. 93, 99.

l'le predecessors in title o! piainifsé and defendax
acquired their respective rights by the conveyances fr<
their comnmon grantor. By the agreemnent of 20th Janus
they, at leat in part, expressed their understanding o! thi
rights. The authorities are uniform that a construction <>1
grant o! a water power which will restrict the grantee
the specifle use te which the water was applied when 1
grant wa.9 madle, will not ho adopted.unless the laniguage
the grant unmnistaks.bly indicates sutch te have been the i nt(
tien o! the parties: Bines v. Robinson, 57 Me. 324; Ferry
Sniith, 47i lHun 333; Fowler v. King, 71 N. I. 388; Ang


