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the plaintifi's action was piirely speculative,
and the judgmont of the Court of original juris-
diction cou.ld flot be maintained. Judgment
TCtvCTCd.

FULLER V. GRAND TRUNK COMPANY.
ELti-That a servant ha@ no action of damaces

agxainit hi. employer for any iDJur hoe m.ay sustain
through the negilgence of his feliow servants.

]BADGLEY, J.-This was a case from the districet
of St. Francis, which came up for revision under
the following circumefances ;-The plaintiff for
a long period had been an engine driver in the
employ of the Grand Trunk Company. He
drove a freiglit train befween Montreal and
Portland, and went over the road consfantly up
to the very day of the accident. Ho was over
the road the very day before and saw nothing
to complain of; but on the following day when
ho got te a certain part of the road, the engine
and one of the freighf cars fell over the embank-
ment, and the plaintiff was very much bruised.
Ho now brought an action for damnages. There
was no evidence to show any negligence on the
part of the Grand Trunk Comnpany. There
was nothing to show thaf they had ever been
called upon to make the road good, or to take
any precantions respecting if; tle plaintiff him-
self nef having made any representafion re-
specting any defectiveness in te road, thougli
he went over the road daiy. When taken to
Richmond after the accident, and aeked by the
Superintendent if the road was iu bad order,
ho said he did flot think if was. The case ln-
volved a principle-ais to the right of action of
a servant againef hie master. if had been said
that we were te be governed wholly by the
French iaw in this caue. Now railways are of
recent introduction, and had no existence at the
finie we derived our legisiafion from France.
If might be assnmed that the principles adopted
in England where the railway syseem was
greatly elaborated, and the principles which
prevailed in the United States, where the sys.
tom was also much complicafod, and which prîn-
cip les, moreover, are much the sanie as those of
the common law as if now existe in France, are
the sure principles for our guidance * at the
present tume. The plaintiff lu this caue was
the servant of the Company. Ie underfook by
the fact of bis engagement in their service te
guarantee bimeelf from ail the *onsquences of
hie engagement. The road belouged to the
Company, but it was in evidence that there were
persons of competent skili who had charge of
the road, and an y application to them wonld
have been attended to. They wero equally
servants with the plaintiff, and if there was any-
thing wrong, the blâme must bo ou the servants,
becaiise they were in charge of the road. The
leading case in ]England was Priestly v. Far-
reli reported in 3Meeson &Welsby. Thojudg-
ment weuf upon the principle that the plaintiff
was in the performance of his duty as a servant.
Lord Âbinger said it was admitted there was
no precedeuf of a servant bringiug an action
a ainot hie master for carelesenese of a fellow
se ant, and, therefore, the Court was at liberty
te look te the consequences of establishing such
liability. Instances were given, such as that

the owner of a carnag w ould bo responsible te
hie coachman for the harness-maker, & c ,which.
showed the absurdity of such argument. The
next case was Hutchinison v. York and New-
castle and Berwick R.R., 5 Exchoquor Reports,
where several servants being empioyed by the
sanie master, an injury to one occurred through
the negligenco of tho others, and the same prin-
ciple was followed. Seo also Barwell v. Cor-
poration of Boston, 4 Mefcalf'e Rep., and Waller
v, South Eastern R.R., vol. 9, New Series of
the Jurisf. Following the doctrine esfabliehed
in these cases, the judgmenf diemiesing the
plaiutiff's action must be confirmed.

TESSIER v. BIENJONETTI.
HEiLD-That a deed o! donation o! real estate wili

rot be cousiderea franuaent becauise the donor had a
chirographary credifor,who obtained Judgment againast
hlm, eighfeeu moniha after the donation, which wau
made for good consideration; and the seizure aud
sale o! the laud donated iu the donee's posseission at
the Instance of the ohfrographary crediter vili be set
aside.

BADGLEY, J.-The circumetauces of this case
were as follows :-On the 29th January, i861,
one Legauit made an acte of donation before
notaries by which he couveyed to the plaintiff
certain reai estate in Soulanges, for the cei-
sideration menfioned in fhe deed. Tessier at
once entered into possession of this land under
fthe deed of donation. While the land was in hie
possession Bienjonetti, a chirographary creditor
of Legaulf, obtained judgmniet against the lat-
ter in J 862, more than eighteen nionthe affer the
date of the deed of donation, aud during the finie
the plaintiff wcts the proprietor and holder of
the land. Being euly a chirographary debf,
there could have been no real hypothecary
dlaim ýupon the properfy by virtue of if. In
due finie execution was iàsued againef the
lande and tenements of Loegaulf by Bienjoneffi,
aud thie lot of land was eieized in the plaiufiff's
possession, as beiug the properfy of Leganît.
lIow if was generally known, and known by
fhe defeudant aiso, that thie land did not belong
te Legault, but that the plaintiff was ifs re-
puted proprietor, and in.actual possession of if
as such. There could be no doubt that Bienjo-
netti was aware that the actual poession of
the property was in the plaintiff, by virtue of
the deed of donation. If would appear that by
sonie mistake or other the plaintifl was too lato
te niake hie opposition to t ho sale, and ho af.
tended at the décret. The object of hie attend-
ance muet have been te secure the property
t'rom being sold for lees than ho had poud for
if. If was adjudged for £93 f0 Bienjonetti.
Stops were taken by Tessier te prevont any titie
from being gîiven. No money had been paid
by Bienjo ietti excepf fhe cosas of the proce.d-
luge.. she Court saw no difficulfy in the case.
The property did nof belong lo the defendant,
and Bienjouefîi was nef even a mortgagee. At
the finie the preperty was sold ho had no righf
or dlaim whatever againef the land itelf, or
againet ifs then owner. If, had bean said that
ftho sale or donation was fraudulont, but this
was nof frue, for Jiienjonetti was only a chiro-
graphary creditor, and t ho properfy was only
werth about £100, which wae more thau cov-


