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tody, the process upon it when sllowed s a scire facirs.
But if grounded on a matter of fact, or the party be not
in custody, the process appears to be a venire fucias and
on default a distringas ad infinitum (Langston v. Jrant,
18alk.92; Clerk 1. Moore, Ih. 92 ; Anonywous 92 ; Anony-
mous93). Where execution isactually issued there must be
a writ of supersedeas ( Giles v. Jlute, 1 Ex. 59). In the case
last meationed, o writ of audita querela having issued, a
motion was made for a writ of supersedeas to the sheriff
to stay exccution, and also for o writ of venire facius and
the Court made the following rule: “upon the motion of
the counsel for Ucorge Giles, the plintiff above named,
aud upon reading the writ of audita querela issued horein,
with the allowance thereof endorsed thereon, and the rule
made in the case of Jlutt and another v. Giles, whereby
execution was stayed for a month on the terms of the de-
fendant undertaking within that time to issue a writ of
audita querela, it is ordered that the said George Giles,
the plaintif ahove named, be at liberty to issue a super-
sedeas to the sheriff to stay execution, togesher with a writ
of venire facias thereon (1 BEx. 59, note).

7. Subsequent proceedings. If the defendant appears
upon the scire facias, venire facias, or distringas, the
plaintiff declares, in which declaration the whole writ of
audita quercla is rocited in the same manner as in a
declaration in scire facias. The dcclaration ought to
comprehend only one gravamen ; or at least if it meations
several, it ought to rely upon one only, otherwise it will
bo double. The plaintiff should show himself aggrieved.
The declaration sbould couclude with the prayer of relief
that defendant be discharged, &e. If the defendant con-
fesses the matter alleged the plaintiff has judgment by
confession ; but if the defendant denies it the parties pro-
ceed to issue in fact or in law as the case may be, as in
other cases. If the plaiatiff be nousuited, though he may
have a new writ of audita querela, he shall have no writ
of supersedess to stay execution (Sellon’s Prac. 287).

8. Damages and (osts. It hes been held that at
eommen law there can neither be damages nor costs—uno
costs under Statute of Gloucester, because no damages—
in a proceeding by audita querela (2 Tidd’s Prac. 976,
1132; 2 Sellon’s Prac. 25G; Burton’s Ex. Prac. 299;
Gascoine v. Whalley, 2 Dyer, 193 b.), but under some
recent statutes whercby costs are recoverable, indepen-
dently of the Statute of Gloucester, it may be held that
costs are recoverable in this mode of proceeding. It may
be mentioned that in a recent cage where plaintiff was
without the jurisdiction of the court, proceedings were
stayed till security for costs was given (Holmes v. Pember-
tor, 8 Jur. N. 8. 727; 8. €. 7 W. R. 160).
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