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Dsnîroi's CASE.

two of them. of such eminenco as Brooke
and iLyer-decided exactly the opposite.
lIt seeros, on the contrary, to be as strongf
an authority against the idea of Diaa-
}por's Case as could be imagined.

But what is the proposition put for-
ward by the two judges who thougb.t the
condition terininated i No- other than
this, that the lessor having prohibited
any alienation. except ta the lessee's
own family, this mneant unicensed.
alienation throi agit them. That is, that,
by pursuing the -exception originally
madle to the condition, tise whoie con-
dition svas defeated; or, practically, that
a condition to which there is n exception
is de±eated as sean as macle. Surely the
meaning of the lessor in this case 'vas too
plain. for comment; nasmely, that there
should be ni alienation by the iessee or
any one eise except to the lessee's own
famýily, and no furthier.

A condition that the lessee shall net
alien. te B. wiil net of course, on aruy coui
struction, prevent A., te whomn the Iesýse-
chier s, in turm assigning te B. " It
wouldl b' othierwise if the condition Word
that the lessee should net permait B3. te
take .

The only confirmsation therefore te the
visu' takeni by the tîvo judges, is in the
case of IV1îic1îcc/e v. Fox, 12-14 Jac.
1 (eue/s 1614-16) ;t which, ns it occur-
Ted se seon after Durnpor's case, and was
decided Whoun Lord Coke was on tihe
beuch, is ratther parcel cf the doctrine of
that case than a subsequent recognition cf
it. It svas three Uines argued and often
reported, but the report cf Relie, though.
diffuse, scems tise most exact. The facts
%vere that a lease 'vas made Lupon the ex-
press coudition that the lessee and his
assigns sbouid net alien except te bis
wife, and the residue te bis cbildren, or
iii default cf these te bis brothers. His
-wife dying svithout issue, ho assigned te
lais brothers, who assigned over, for which
latter assignment the lessor re-entered.
Several other questions were mooteel in
the case at great length; but, on the
question cf tbe vaiidity cf the condition,
Coke thought that by the assigninent te
the brothers tbe condition was gene;
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holding breadly the exact position we
have stated above as tise neccssary resuit
cf Dionpeï's C'ase, "quant l'assignmient
est un faits fait salesaque le consdition, le
condition est dispense," or ais assigisisent
maie ia accerdauee witir an exception te
a condition dethats the wbole condition ;
and in support cf this ho referred te
Dmeor's Case as bis authority. But,
tbis vielv svas neýt concnrrud in, "Imei
lauters justices semble a douter de ccst
point." At tise third argume nt t ho cor-
rec'ü viev avas strongly u rged, inamely, that
anu exception was ne dispensation, anti
thiat the lessee's assigus being rcsricted.
by the saine instrument which allowcd
hiesl te ass-ign to bis brethieis. his brothers,
as such assigns avore ns much. biund as
loe; "'ici per cest exception ils esteant
assignees ne sonst excinde bors del con-
dibicui." Curke, hoeover, adh('es te hi-.
vv'w (agsd(In relying on Dernper's Cas'e),
tb'xt an exception defeats tise cutire con-
ditiou ; and it is probable tbat the otier
;ud's at last concurred iii tiis opinion.
If -.e, the doctrine or this ras3e ferais the
clea' -st po&S-ble" î,edeet/e' ad absttîdae cf
the idea of Dwnepo?ï's C

cr neive therefore, that, frmî hi,%
revîew cf the law nnd the state of the,
cases at the time Du2i)oer's, Caseg( w.s de-
cided, it sufflcientiy appears that that idea,
bas ne support from any analcgy ta tbe
doctrine cf non-appertieu ment, even svere
this doctrine better fourcded on autbority
or prisicipie than it seemis te bave been
secondly, that it svas whoily witlsont ante-
celent authority and contrai y te the oniy
prier case realiy ia pari mn'reand the
grave autheority cf Dyer and breeke there-
in ; and, thirdly, that wheon carrird eut
to its isatural censequonce, as in WlV/ite7i-r
ceeke v. Fax, it led te a conclusion clear-
ly absurd.

We are next toe cosider svbat modern
recognition it bas received. In 1807,
after a lapse cf twa centuries, it is refer-
red te by Lord Eldon,t as " the lxiv of
tise land ;" aid by Sir James Mansfield
in 18 12,+: as -"'law for se many centuries,
that sve cannet now reverse it." It isý
sonuewbat reusarkable that in each in-
stance the recognition cf its (supposed>
auithority was accempanieti xith the cm-
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