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effacts on cash flow, inventories, employment, wages, growti, ability
to raise capital or investment and, in the casé of agriculture, whether
thers fas beep an increased burden on Government support
programmes, This li5t is not exhaustive, nor can one of several of
these {actors necessarily give decisive guidance,

The word "material® was demoted to a footnote (footnote # to Article 2 in. the
Subsidies/Countervail Agreement)to the effect that the word 'injury’ as used in
the. Agraement was 1o be taken to mean 'material injury' in the sense of Article

V1 of the GATT, where it s, of course, not defined.

During the congressional examination of the United States Trade
Agreements Act in mid-137%, it became clear, that the legislators proposed to
not use the word "material”, this was .certainly no surprise’to the negotiatoers in
Geneva: However it was cunsidered a serious issue by the Commission of the
EEC: their representations were .set out in the form of a public letter to
Ambassador Strauss:’ In the light of these views, the bill was redrafted to use
wmaterial” and not surprisingly, to define it. One component in the definition
was that, in generat, the standard of injury applied by the ITC under the. Anti-
dumping Act from. 1973 (when the [97¢ Trade Act came into efféect) to July
1979, when the Trade Agreements ACt was being considered, was to be the
future standard for "material injury". During this petiod the view, heid in some
eariier determinations by the ITC, that any injury not . trifling ot immaterial (de
minimis} must be injury in the sense of the U.5. legislation, was not being used;
therefore, this element of the definiticn appeared not retrograde, although
certainly not an advance.

A more precise, further definition of material injury was enacted: "n
general the term 'material injury’ means harm which is not inconseguential,
immaterial or unimportant". As the present writer observed in 198/, MThat’such
a wedk definition would He developed in the Congress if there was pressure 10
use the word "material’ could be and perhaps was, forseen. It may be that the
Commission of the EEC, recpgnizing that they might in the future have 10 use
their ‘own dnti-dumping system more vigorously than in the past, concluded that
a definition of material along these linés would be advantageous."$ In any event,
determinations by thie ITC since that time -do not appear to have raised ihe
threshold of "material injucy" in the U.S. practice; without ‘extensive and
detailed research if it is difficult to say whether the threshold is higher in other
countries.

From this brief examination of "material Injury”, Article ¥l of the
GATT (and the Anti-dumping Code) would appear, in practice,.to sanction action
against .international price discrimination In circumstances. in which, were 1he
price discrimination to ‘occur in domestic transactions lnside the national
market, there might be no remedy avallable, because the impact would thought
to be minimal, :

» The scope for arriving at a finding of "Injury" under the Article V1
Codes is further complicated by the fact that there are two different concepts
of "imjury". The two concepts o interpretations we may call the “overall”
concept and the "separable’ concept. These two versions or concepts of injury
are related to the various concepts of "causality” to be discussed below.



