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FiRST DIvif3IONAL COURT. JuNE 12Tii, 1917.

*D. v. B.

Trial-A cliom for Breach of Promise of Marriage-Jury-PrejJ1 ,
-Atddress of Couneel for Plaintiff Allusion to Natioawlity (
Defeida ni-A lien Enemy-Improper Admission of Eridewe.
Inftamni'ng Mýinds of Jury-Subsantial Wrong-Judieature Acs
sec. 28-Excessive Damages-New Trial.

Appeal by the defendant from the judgment of LATCzHF0oR
J., upon the verdict of a jury at the trial, in favour of the plaintil
for the recovery of $5,000 damages and costs in an action fG
breach of promise of marriage.

'l'le appeal wvas heard by ME.REDiTII, C.J.O., MAciý&upJ
MAGEE, HO0DGINS, and FERGUSON, JJ.A.

1. F. Hiellrnuth, K.C,, for the appellant.
Peter XVhiite, K.C., and J. J. Gray, for the plaintiff, respondeni

FERGUSON, J.A., read a judgment in which he said that th,
plaintiff was a Russian Jewesg, 19 years of age; the defenda.n
was boru i Galicia, Austria, educated i Canada, and was
barrister and solicitor in Ontario.

The plaintiff didflot prove actual damage, and the verdict o
S5,000 was ahniost entirely sentimental.

The faet that the dlefendant was ofý Austrian birth was con~
trasted with thie plaintiff's Russian nationality and made use o
to prejudice the, defendant with the jury. The plaintiff's counsfi
should not i bis address have muade use of the defendant's Austriai
origin as hie did: Siazengers Limited v. C. Gibbs and Co. (1917)
33 Tinies L-R. 35; Gage v. Reid (1917), 38 O.L.R. 514.

Evidence was imipropeýrly, admitted and presented to the jur,
for consideration to the effect that the defendant's near relativ'

insltd, laderdand otherwise persecuted the plaintiff. Then
%vas a deliberate atternpt on the part of the plaintif[ and her courise
to prejudice the jury with evidence and suggestions Of miscondue
by the defendant's near relatives.

Evideuce was iinproperly admitted to shew the effect upon
Jewishi girl's reputation of a man's declining to, marry her a.fte
taking out a mxarriage license. The jury maiy have been greatli
impreýssed and mnisled by this.

Refereuce to Smnith v. Woodfine (1857), 1 C.B.N.S. 660, 667
Halsbury's Laws of Englaud, vol. 16, p. 277, para. 508; 5 Cyc,
1014 et seq.


