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G. H1. Watson, K.C., and W. E. Buckinghamf, for the plaiti f.

Leighton McCarthy, K.41., and W. E. Poster, for the defend-

ant railway company.
1. F. Hellmuth, K.C., and P. Kerwin, for the defendant vity

corporation.

CLUTE, J., said that the subway was mnade under the auth-

ority of au order of the Dominion Board of Railway ('ommiis-

sioners; and the footway was eonstrueted by the railway' coin-

pany at the expense of the city corporation. The suwywas li

a dangerous condition at the time oft the accident and for a long

tinie previously, and both the defendants were awarc of its dan-

gerous condition.

The accident occnrred on the lOth November, 1914; and tlie

action was begun on the l7th I)ecember, 1914. The eity cor-

poration was added as a Party on the 4th Marelh, 1915, more

than threc months after thc accidcnt. As against the eityv cor-

Poration, the action was barred by sec. 4160, sub-sep. '2, of the

Municipaql Act, R.S.O. 1914 eh. 192-the action bigtrcatcd as

broughit jgainst the city corporation at the date ývhen it wa.s

added as a party, and not at the date oft the issue ofithe wvrit of

summous.

The railway company was liable under the Dominion Railway

Act, R.S.C. 1906 eh. 37, sec. 241.

The plaintiff's damages wcrc asscsseid at $3,500.

Objection was taken by eounsel for the raiwv -omnyý thlat

More than threc experts wvcre called as witnesses by thvIle pflain-

tiff, without icave. As to this, the lcarned Judge,( said that offly

threc of the professioflal witnesses eallcd were, regardcdl bv hiin

as experts.
Therie should bo judgmdlit against the aiwymnpaiî«y for-

$3,500 with costs ;and, inasmueli as that comipany, V ilu orsod

ing with the plaintiff's solicitors, took the ground Ithat the cîty

c(,orpoation, was liable, it was reasonable and proper that the

plaintiff should add the city corporation as a defendant; and the

plaintiff was cntitled to inelude his cess incident to the city

corporation bcinig al parity in the costs recover-able aglainst thle

raýilwity eompany: Till v. Town oft Oakvllce (1915), 23 0-1,,.

120; Bvstermnan v. British Motor (Cah Co., [19141 3 K.B. 181.

AIs the city corporation was negligent in not seerng that re-

pairs werie prop)erly done oni the subway, it was fot entitled to

ýoSts- thie action als againist it should be dimise ithout costs.


