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Moea, C.J.O., 3MACLAR.EN and MAoR, JJ.A., concurred.

MuznmîT1, J.A., dissented, for reasons stated in writing. H1e
ma of opinion that the appellant had waived bis riglit, as he

mnight, to thle proceedinga not taken, and was estopped from seek-
lng the unjust adIvantageq which he was seeking in this proceed-
ing. Further, lie wvas flot satisfied that the work done was
such as required a petitiofi.

Appeal allowed; MEREDITH, J.A., dissentin g.

DECEMBEa 22ND, 1911.

STECIIER LITHOGRAPII CO. v. ONTARIO SEED C0.

ju4gnvi#t-MIotion Io Vary-Court of Appeal-Restoration of
JKlgmni of Triail ,Judije-Variance a~s to Costs of Rel er.
,ee-Poild iwt Riaised iin Appellate Courts-Jurisdiction.

.%otion by the defendant Adam Uffelinan to vary the judg-
mnt of the Court of Appeal of the 2Oth September, 1911 (24
O.L.R. 503, ante 34.)

The motion was hieard by Moes, C.JO., GARRow, MANlcLAIoEN,
NMrIxI, and MâsJJ.A.

Sir George C. Gibblons;, K.C., for the applicant.
M. A. S.ecord, K., for thie plaintiffs.

MiC.J.O. :-This application, which, in substance, is an
application to reopen the appeal and to urge objections to the
judgment pronounced art the trial which were flot brouglit be-
fore tiie Divisional Court nor hefore this Court until after
jugment had been pronouinced, cornes; late in the day, but it
May b. .ssuried for present purposes that the matter has flot
pssd entirely beyond the power of the Court. See Con. Rule
817.

mit. wlhat is souglit i., to reverse the trial Judge 's disposi.
tion or the eoats; of the reference directed. Upon reference to
the learned Judge, it appears that lie deliberately exeroised his
diwetion over thie costs in the way shewn in the formai judg-
mient. Tnder the cireurnstances, it is very improbable that, even
if the. question had been rai8ed before the Court upon the argu.
ment, there would have been any interference with the Judgc 's


