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The action was brought b)y the daughter and adinin-
istrator of the estate of Ralph Nicholson, deceased, against
lier brother Edward Nichlson, to set aiside a couveyance t04
hima from lis father of land lui the distLrict of Muskoka and
an assigninent frorn bis fathur to hhni of a xnortgage on land.
The conveyance aiîd assigiment were both datud 2ýird May,.
18963, and Ralph Nicholson died on i lth March, 1898, at ther
age of 82.

The referee found iii favour of defendant.
0. M. Arnold, Bracebridge, for plaiuutiff.
E. E. A. DuVernet, for defendants.

B3RETTON, J.-With great respect, 1 ara unable to agree-
with the lcarned official referee in bis conclusion that the
conveyance of tbe fana and the assigninent of the niortgage
@hould stand. If iL were rnerely a question Of deciding upon
conficting testixnony, 1 should hesitate befôre difl éring from
the trial Judge, but Ît siecins to int that upon the undisputed
evidence, indeed upon the evidence o! tlefendant lîînelf, he
has flot satisfied the onus cast ripou him of shewing how the
transaction cau be supported. . . . It appears that as
long ago as 1888 defendant stood in a very confidential rela-
tion to hi8 father in dealing with his fatlîer's rnoney.. -
It was practically concedcd on the argument by coun8el for
defendant that what was donte by Raipli was irnproQviden-t, and
if attacked ini his iifetiue could not have beau supported. It
gave ail he had; there was no power of revocation-no pro-.
vision for the old rnan's imaintenance in sickness or health,
or for bis burial. It lis been found by t le officiai] referee,
(with which tinding I wholly agree) that thte eoiiveyance and
assignment were prepared and executed without being read.
over tu Ralph and without bis having any independent advice.

The defendant in bis stateunent of defence set up) that the
conveyance and assigninent were miade for good con'mideration,
viz., labour perforned, inoney and food furnîshed, and ser--
vices rendered for 25 or'30 years prior thereto.

I do not think the transaction ean be uphel either as et
gift or one for adequate consideration.

The oniy cases 1 tieed refer to are: McCaffrey v, McCaf..
frey, 18 A. 11. 599; Waters v. Donnelly, 9 0. R. 391; Fry V_
Lane, 40 Ch. D. 312; Beeniin v. Knapp, 13 Or. 398.

The appeai should be allowed, and the conveyance of the
land and theassîiigent of the mortgage ehould be dêclared
void and be canceiied.


