
ALaster and Servant.

question whether his principal duty was that of superinten-
dence (f). See also sec. 1 , post.

The fact that a foreman is paid higher wages than the ordinary
labourers is a circumstance to be considered in connection with
other evidence upon the question whether his sole or principal
dut), is that of superintendence (g).

(C) Employes fur whose negigence t/he mnaster is flot liable.-The
courts have taken the position that something more than the mere
exercise of control is necessary ta constitute an employé~ a super-

(f If you have a persan whose soie or principal duty is ta superintend the
work of athers, the master wîil be liable for injuries to those wha act in obedience
to Itis orders, even though such superintendent should himseif casualiy do manual
labour." Smith, J , in Kellard v. Rook. 0887) 19 Q.B.D. 58.5 (P. 588>. See also
CrOIl'cY v. Clitting 4îq6 3 N.E. 197, 1Ù5 Mas. 436 [Superintendent of quarry
somelimes helped to attach the dogs by means of which heavy siones were
lîoisled.]J Reynolds v. Barnard, 168 Mass. 226, 46 N.E. 703 [Superior servant here
was a foreinan of slaters]; IMcCabe v. Shields (1900) 975 Mass. 438, j6 N.E. 699
[Superiar servant wha participated in the work, and, in the absence of the
employer, gave directions]. It is errar ta nansuit a plaintiff, where the evidence
i,~ that an enmployé denominated a Ilwalking superintendent " gave the negligent
order from which the injury re.,uited, although il was aisa praved that he heiped
lus subordinates tu perforni the work ta which his order related. The jury sha,îld
bc asked whetiîer hie was one of those persons whase duty it was noi ta work
himiseif, but ta se iliat aihers work. Racy v. lV'ah'is (C.A. 1887) 51 J.P. 519, aff'g
jO-B D. 1885> 3 Times L.R 777. In PrendWel v. Connectic-ut River tI~, O. (18931
1 tbo Nlass. 131, it appeared that a staging whic.h fell was erectcd iii the y.ard of the
defendant's sawmiii by the side of a wood pile for the purpose of enabling the
workmen to pile tue wvood higlier. There was evidence for he plaintiff that the
staging avas built by C., who was in the defendaît's eniploy, assisted by a menu-
ber of the piling gang ; that no one gavc any orders ta this gang except C.; that
lie ws the foreinani of the gang : that he sometimes worked witi his banda ; but
%vorked Mien lie pleased, and did wh'îevvr work lie pleased ; that Mhen hie was
\soiking lie wa'. oversecing the men and gis ing tltem directions; that he piaced
the nmen at work whenever lie saw fit ;and that he hired workmen at diffèei

ies, upon îlîeir application ta him for work. Twa af the defendant's witncsses
testified that C. tîad getierai authority over the gang of worl-mien. Heid, thiat
the jury wouid be warranted in flnding ihat C.as principal duit' was Iluat of
suipt rintendeiice. Whether A., emploved by tic defendant as foreinaiî of ils

s'arid but wiio ai t iinies wo rked witii h is owi, ha nds, i a one whoise p Il a l
ithat of suiperitilenaicc," i a question for the j;ury wherc the p)laintiff was

îîîj îred bv t hc rali ng o pou ii iii of a large iran punup, wh ich, iaaded uîî)ot a t ruck,
i:c with others was mioving froîn one place ta anoiluer in the defend;int*s sorks,
n ;îccordaiîce with -Us di, ecians. Grioveck v. liean, ic. G). (î896) 16,ï Mass. 202.

Tue test imony (if ain emîployé i at il took most it luis imiie teiliîîg thle athier
Pmieyés svhat la do and giving divin îiîcir svork, and thlii duisi g the whîo!e
da.î lie kept run (if thle meni, aniîd kept t hem at wor k. andi t nid t lieilt w!uat t a do
ai wla t liot t o do, jqusi ific.s a fi nding bv tic jiury i liai his pinicilial dultY ssas t hat
et suiperiiîît eildiî ce,0 iiwil iqt.usiidin g luis later let nuntliaI lie %vorkcd about
il: re-qîa rI crs of *lit- t i ic s wit i is osyli ha nd s, an nil i at iirn ng t hat ti ilie lic wsa s
hossiiug the mnc. /u'iou v. Rîiikport Graite ic u C (iSit> 5o N.F. 525. t Mass. 162.

(e)' 0)';riiun v. 1,ook (îiî>8> 171 Mlass. 36, wlîeîe ilie servantl %%-a alloed la
rccovc r tipous cviii cii cc sluwiiug i lat thei doliii qiîeît. lie.%ites 1receis i ig lighier
w.1gg'5, eiliiplavcdt aîid d ischarged mcin, an d lthat liv hldssc îtieîuîr eigl t cen
mci, ss'erkiiig iiider lîigîî .iid .îcto te lu orders aîs tote ti ile of liegiuiiiîg and
Iiiitting sseîk anîd as te thie îuu;iiiuei of ils lifeî iu'iiuc.v


