
LTABILITY OP AN EXECI3TOR DE SON TORT AND HIS RFPRPENTTATIVràS.

felled they belon g to the owner of the soul In
a aingular case (-Turner v. Ringwood Iliglnocy
Board, 18 W. R. 424, sec. 14 Sol. Jour. 976),
it appeared that a public road bad been set ont
in 1811 by Inclosure Conaissioners, with a
width of fifty feet, About tw'enty-five feet
ouly of the fifty feet thus allotted bad been
used as tbe actual road; the aides hadi become
covered with heath and furze, throughi which
fir trees bad grown up of theruselves. In 1858
the Highway Board cut down some of these
fir trees, and advertised tbemi for sale; and on
bill by the owner of .the adjoining land to
restrain sucb cutting, it waa held, ou the
authority of Reg. v. Wrigitt (sup.), that the
right of the public waa to have the whole
width of the road, and flot merely that part
which had become used as the via trita pre-
served froru obstructions ; and that sncb right
had not become extinguishied by the fact that
the trees bad been allowed to grow up for the
period of twenty-live years ; it beîng the right
of the public to have such trocs removed on
the ground that their growth by the aide of
the highway was a nuisance. Yet it seema
that the adjoining owner had a rigbt to the
timber of the trees when so cut down. lu
-Reg. v. United 1fingdom Telegraph (o. (10
W. R. 583), whicb was au indictment againati
the defendant company for setting up telegrapb
posta so as to obstmuct the highway, it was
distiuctly laid down by the Court of Qucen's
Beucb, that where there is a moad rnnning be-
tween fences, the public have a right to the
whole space lying betxvecn the fences, and are
not confined to tlhenmetalled road. No doubt,
as Crompton, J., iwho delivered the judgment
of the court, observed, part of the land lying
between the fences may ba a rock, or froru
some other cause inaccessible to the public;
but such a piece of ian d would be excluded by
those vary circumatances, as it could not bie
called a road or part of a road in any sense. Iu
a case under the 5 9th section of the 5 & 6 Will.
IV. cap. 50, a road was nine feet wide; and
there being a piece of uuinclosed land at the
side of it, alan nine feet wide, which lard was
so rough and uneven that no carniage aven did
or could go over it, the owner ot the adjoining
ifield took it into bis field and put a fance ro~und
it. The aurveyor of the highway baving taken
down this fonce, it wa s held that hae was notjus-
tificd in so doing, inasmucli as the fence w-as not
on the road (Evans v. Oaley~, 1 C. & K. 125).

It only remains to add, that the bwuer of the
soul of the highway is entitled to the herbage
on the roadaida, and may maintain an action
of trespasa againat a atranger who suifera his
cattie to depasture along the road (De easton
v. Payne, 2 H. B. C. 527). It bas been beld,
in a singular case, that there may ha treapasa
lu pursuit of gaine, withln the meauing of
1 & 2 Will. IV. cap). ô1, where the person
charged bas neyer quitted tha bighway (-Reg.
v. Pratt, 3 W. R. 872, 24 L. J. Mag. Cas. 113).

For an instance of a bill to restrain parties
from attempting to obtain proprietary rights in

the soil of a highway in derogation of the plain-
tiff's pr,,prietary right in such soul, see Attor-
ney-Geî2ral v. Tue United Kfinqdoni Elctric
TkAegraplr Co. (10 W. S. 167), where the
allegcd injury consisted in the defondant com-
pany having laid down teiegraph wires in a
trenchi along the gr cater part of the plintiff's
frontage to the highwxay.--Solicitors' Journal.

LIABILITY OF AN EXECUJTOR DE SON
TOJÀT AND RIS REI'RE SENTATIVLS.

If a person who is neither executor nor
administrator mntermeddles with the goods of
of the deceased, or does any other ect charac-
teristic of the office of executor, lie thereby
mnakes hiruseif wbaf, in our law, îs called an
executor of his own Wrong, or more usually
an executor de son tort. Lt is flot intended
to enumerate the acta which will make a per-
son ezecutor de son tort ;they may be
referred to in W illiams' E xecutors, p. 247, et
se q., and the tendency of modern cases will
perhaps appear to be to depart from' the
strictness of some of the old cases which pro-
hibited the exercise of many acts, trivial in
thernseix-es, and attributable often to motives
of kindness, by a stranger, in reference to the
preservation of the property of a deceased
person without risk of incul ring the respousi-
bilities of a personal representative (sec Sense
v. lfaterworth, 4 M. & W. 9). Lt will be
seen, howex er that there-,is stili need"o'gra
caution in initermeddling ivith the affaira or
property of a defunct, in order to avoid the
unpleasant consequences of fiuding oneseif
cl<tbed wjth this undesirable character. It la
welI to bear in mmid,, however, the generai
mile, that the question w hether certain acta
were doue, is a question of fact for the jury;
but wvhether those acts, if done, make the per-
son doing themn an executor de son tort is a
question. of law for thse Court (-Padgett v.
Pest, 2 T. R. 99).

The unenviable position of an executor de
son tort has been described by Lord Cotten-
bain as one in which. lie has ail the liahilitieB
but none of the privileges of an executor
(Oar7rniclaez v. coi miclîael, 2 Phili. 108).
This is strikingly illustrated in tbe matter of
the important privilege which a lawful execu-
tor bas of retaining bis own debt against
othera of equal degree, and even although the
debt my be barred by the Statnte of Limita-
tions (Hll v. Wceiker, 4 K,.&- J. 166, 6 W.
R. Ch. Dig. 25). On the contrary, an execu-
tor de son tort cen not only not retain for bis
own debt, but hie cannot, as againat the right-
fui executor, piead lu mitigation of damnages
payments muade in due course of administra-
tion, unless the assets be sufficient to satisfy
ail the debts ; for otherwise tbe rightful
executor would be precluded, not onily from
bis' undonbted right of giving preference to
one creditor over others of equal rank, but
also froru bis equally clear privilege of retain-
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