
% Q7

356 Canada Lawu Journal. _

them off against the plaintiffs judgment debt andi costs, but the defendant,
Calvert's solicitor, asserting a lien on the couts awar»* di te him, the taxing
officer refused ta make the set-off.

T'he motion te RosE, J,, was by way af appeal from the taxing officet's
ruling, and also a substantive motion for an ortier directing a set-off.

Rule i 164 provides that Ilwhere a party entitleti ta receive costs is liable
ta pav costs ta any other party, the taxing oficer niay tax the conts such party
is liable ta pay, ant inay adjust the sanie by way of deduction or set-off, or
inay delay the allowance af the costs such party is entitled ta receive, until he
bas paid or tentiereti the costs he is Hiable ta pay ; or the officer miay allow or«Il, certiiy the costs ta be paiti, anti the same may bc recovereti by the party
entitleti thereto, in the same manner as casts ortiereti ta be paiti may be re-
covereti. Rule 1165: "lA set-off of tiamages or costs between parties shall not be
allowed ta the prejudice af the solicitor's lien for costs in the particular action
in which the set-off is sought ; but interlocutory costs in the saine ,action
awarded ta the adverse party may be deducted."

H. T. Bei-k, for the defndant Calvert, contendeti that the costs awarded
Fhim were not interlocutory costs, and, even if they were, the granting of a set-

off wvas lin the discretion af the taxing officer, anti no appeal froni such discre-
tion Iav ta a Jutige in Chiambers or other tribunal.

Clute, Q.C., for the plaintif.,
Held, that tht costs were interlocutory casts, anti a set-off was properly

directed by the Jutige in Chambers, to w~hoan an appeal lay froni the taxing
Officer's ruhing.

Appeal dismiissed with costs, ta be fixeti by tht Registrar.

Armnour, C.J., Falconbritige, JStreet, J. PLMY 4.
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Trial-Jury flotice- S/riking oui-Vu/y <>1 Judge 4;-esidiPng a/tjury sitings- -
Trans fer Io no/i-jury /131.

An appeal by the defendants irorm an orcier ofM~1~1H C.J., made
when presiding at the Toronto jury sittîngs, striking out the jury notice served
by the defendants, and transferring the action for trial ta the Toronto non-jury
sittings, was alloweti, STR£ET, J., dissenting, anti tht case was ortiereti ta be
reinstated on the list af actions for trial with a jury, anti the jury notice

tra edirect that the action shoulti bc tried ivithout a jury andI the costs to

asr ARMbut this nt t nre hih Jutice of the :dg Pears isint the

jude pesiingat the trial of the action %vithin the meaning ni s. i a of the
judicature Act, for ht declireci as soon as it was called that he would not tiy
it, adthen ceased ta have any power over it. Nor coulci tht order be sup-

potdas ont miade in Chambers untier s.- 44 Oi the judicature Act, for tht

odrasissueti by the plaintiffs, diti not proiess ta have been matie in Chani-

bers tor diti the Chief Justice in niaking it profess ta niake it s a Judge
sitngi Chambers, nor was any foundation laid for it as for an ortier ini


