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in store, and gave the purcisaer a varehouse-
inan's receipt under tise statute, acknowledging
thîat he bat] rectived front iim that qîîantity of
wheat to be delivered pursuant to his order to
b. indorsed on the receîpt :

lleld-(MýOWAT, N. C., dissenting)-that, thse
8,500 bu.shels net baving been separated front
the otiser viseat of the seller, ne property there-
in passed.-Box v. Thse Provincial Inaurance Co.,
15 Chan. Rep. 552.

ONTARIO REPORTS.

COâVNON PLE. AS.

(Reportea bij S. J. VAS KOtTGHNET, Esq., Reporter to the*
court.)

LiR£ THS JUOGE 0F THE COUNTY COURLT 0F TER

UNITED COUziTIls 0F NORTIIUMURLAIID

AND DURHAM.

DiLvision Coturi-Unsettled account over $20O-Prohibition.
In a suit in thc Division Court the plaiitiff claimcd*94.SS,

anuexiiig tA) lits suiiimons larticiLlars of claiiii, sheiwtn.
an accolîsit for gode for $j84 23 , ou whicht he gave cer-

-tain crettits, wvlich reduedu the aiiiount te the sui suedj
for; but notbuîîg- had be» doue liy tbe parties to, liqui-
date the aecuuiit, or ascertaiiîtylhit the balanice really
due was, with the exception of a smnall aiiîount adinitted
to have been lîaid, aiîd a credit of $33, given for solie
returiîed barrels, but whicb stili left an unsettled balauce
of upwards of $300:

11ld, that the claiiiî wvas not witliin the jurisdiction of the
Division Court, aud a prohiibition was therefore ordered.

[9. .C. P. 2ioi.1
N. Kingamill obtained a rule calling on thse

junior Judge of the United Ceunties of Northum-
berland and Durham te sisew cause vhy a 'writ
Of prohibition sisould flot issue te preisibit hm
front furtiser proceeding on a plaint, in thse First
Divisio Court, of Simnpson v. Keys, on the ground
Of vant of jurisdiction.

On the surumons tisere vas a cloum at tbe -foot
for £23 148. 6d. and costs 98. A particular of
Oclaim vas annexed, shewing an unliquidated ac-
00unt for goods, $384 23.

Tisen came a credit, for cash and barrels re-
turned, of $252 50, and a balance struck of

ýl1 5, and again another sunt of like nature
%86 8às; ,ond a Èalance, $94 88 Thsis account
?Vas produced attse trial, tise defendant object-
lltg te thse jurisdictiou.

H. Cameroit shewed cause, citing Myronïv
McCi,'e, 4 Pr. R. 171 ; Sosunde5r8 v. Furnivail,
26 U. C. Q. B. 119 ; lligginbotham v. Moore,2 1 UC.Q B. 326.

Loscombe supported tise rule.
IIAGARTY, C. J., delivered the judgment of

thse Court.
Tise jurisdiction of tise Division Court is limited

to One hursdred dollars, and tise sunt now claimed
lUnder tisat ameut. It is adrnitted tlîat no

%Ot isad been done by tise parties to liquidate tise
9tûOunt ascertained, or setuie any balance au tise
ac&count really due. Tise plaintiffadinits tlsat be
bas been paid a certain amount in cash, and% bout $33 is credited for returned barrels. Tise40Ccot is cbiefly for liquor sold, aud the barrels,
If returneid, were to be allowed for at a fixed
%teB. No difficulty arides as te tisis part of tise

It il conceded that sueis anîount might be

Properly applied at onsce in reduction of tbe grons
amount, and leaving tise visole dlaim as if origin-
ally 8e luch les.

If this ameunt b. deducted, there would stili
b. au account con.ider.bly over $300.

This, as already remarked. bas isever been re-
duced to auy ascertained balance by act of thse
parties.

Tisé 59th section of tise Division Court Act
enacts tisat "la cause of action shahl net be divi-
dcd into two or more suits, fur tise purpose of
bringing the saute within tise jisrisdiction of a
Division Court ; and no grenter stim than one
bundred dollars shall be recovcred in any action
for tise balance of an ussetljed account ; nor
a/sali any action for any suc/s balance be 8ustoined
w/sere t/he un8euled accouni in the w/sole exceeda
IWO /sundred dollars."

In Ilivqgiboîham v. M.oore. 21 U. C. Q. B. 826,
tise deisit side of tise pla.intiff's dlaim, né§ first de-
livereul exceeded £73. In tise accounit tise plaintiff,
as here, gave credit for £46 15s., leavirîg a balance
of £26 8s. 8d., and ho abandoned tise excess cf.
t 88. 8d. and claimed to recover tise £25.

Tise Judge of tise Court hîîd given permission te
amend tisis statement of dlaim, aond it vas accord-
ingly Bo anuended as not to arpear to shew an
excea of jurisdiction ; but. vitis reference to the
dlaim, as first delivered. Roîbinson, C. J., at p.
829, BR7s: "6Tse plaintifl"s dlaim, as first de-
livered, in stating an accunt of visici tise fiti
Bide exceeded £73, stated a case flot witii tise
jurisdiction of thse Court, accurding to tise â9th,
section, altisougs tise balance claimed vas only
£25 ; that is, if tise w/sole accout is to be taken
as 'Ln a0count unsettled, notwitbstandiug tisere
vere among tise items two notes visicis in them-
selves ver. liquidated demands."

This vs take to be an authority to goveru this
case, iu wisich there la not any item on the debit.
of tise nature of a liquidated demand in itsîf.
Tise visole account siesev an unliqnidated account,.
&ud an unsettled acceunt exoeediog tvo hundred
dollars, in tise ternis of tue Act, vsicis, as vs
tisink, clearly exciades tise juriediction cf tise
Division Court over tise dlaim.

We have been referred te Aftyron v. JfcCobs,ý
4 PraLc. Rep. 171, before Mýr. Justice Ad:ni
NWilson, in Chsambers, in visicis case tise clause
of tise Statute i. not referred to. If tise
learned .Iudge arrived at tise conclusion visich,
ise did visitistis clause of tise Statute before bum,
ve are unable, upon the best consideration. to
concur vits hlm: ve tisink tise case cornes vilo-
in tise Statute, visici is imperative.

Tise cases visicis have arisen as to tise ju3riadie-ý
tien of Count 5b Courts, upon tise question visether
Superior Court or County Court costs ebould b.
granted, do not, as it appears te us, affect tis
case ; for tise County Court jurimdiction is notf
limited hy any clause similar by tise 59tis section
o! tise Division Court Act. Tise County Court
jurisdiction is only restricted by tise amount'
sougbt te be recovered. Su--b vas tise case also
vitis tise Division Court Act of 1841 (4 & 5 Vie.
Ch. 3), referred te by Burns, J., in Nmuriryî v.
Musroe, 14 U. Q. B. at p. 171.

Tise case befere us, appears te come vithin the
very vords of tise Statute: - thse unsettled se-
ceunt lu tise isole exceeds twe liundred dollars,"9
and this appears te us to conclude tise malter.

Rule' ab#oluie.
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