-

dune, 1869.]
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" in store, and gave the purchaser a warehouse-

man’s receipt under the statute, acknowledging
3 that he had received from him that quantity of
. wheat to be delivered pursuant to his order to
be indorsed on the receipt :

Held—(Mowar, N. C., dissenting)—that, the
8,600 bushels not having been separated from
the other wheat of the seller, no property there-
in passed.—Boz v. The Provincial Insurance Co.,
16 Chan. Rep. 552.

ONTARIO REPORTS.

COMMON PLEAS.

. (Reported by 8. J. VaN KouGHNET, Esq., Reporter to the
¢ Court.)

In re tHE JUDGE OF THE CoUNTY COURT OF THE
Uxnirep CouNTIES OF NORTHUMBERLAND °
AND DurBAM.

Division Court—Unsettled account over $200—Prohibition.
In a suit in the Division Court the plaintiff claimed $94.88,
+ annexing to his summons particiilars of claim, shewing
an account for goods for §384 23, on which he gave cer-
~tain credits, which reduced the amount to the sum suced
for ; but nothing had been done by the parties to liqui-
date the account, or ascertain what the balance really
due was, with the exception of a small amount adinitted
to have been paid, and a credit of $33, given for some
returnied barrels, but which stillleft an unsettled balance
of upwards of $300:

Held, that the claimn was not within the jurisdiction of the

Divisiun Court, and a prélibitioz was therefore ordered.

19 U. C. C. P. 29.}

N. Kingsmill obtained a rule calling on the
Junior Judge of the United Counties of Northum-
berland and Durham to shew cause why a writ
of prohibition should not issue to prohibit him
from further proceeding on a plaint, in the First
Division Court, of Simpson v. Keys, on the ground
of want of jurisdiction. -

On the summons there was & claim at the ‘foot
for £23 14s. 5d. and costs 9s. A particular of
¢laim was annexed, shewing an unliquidated ac-
Count for goods, $384 23,

Theu came a credit, for cash and barrels re-
turned, of $262 50, and a balunce struck of
&131 75, and again ancther sum of like nature

. 836 85; and a balance, $94 88 This account
¥as produced at the trial, the defendant object-
ug to the jurisdiction.

H. Cumeron shewed cause, citing Myron v.
HeQabe, 4 Pr. R. 171; Seunders v. Furnivall,
26 U. C. Q. B. 119; Higginbotham v. Moore,
2l U C. Q B. 826.

Loscombe supported the rule.

Hagarty, C. J., delivered the judgment of

e Court.

The jurisdiction of the Division Court is limited
0 one hundred dollars, and the sum now claimed
8 under that amount. It is admitted that no
¢t had been done by the parties to liquidate the
&mount ascertained, or settle any balance as the
2ecount really due. The plaintiff admits that he

38 been paid a certain amount in cash, and
8bout $33 is credited for returned barrels, The
:Pcount is chiefly for liquor sold, and the barrels,

returned, were to be allowed for at a fixed
Tte.  No difficulty arises as to this part of the
- Itis conceded that such amount might be

properly applied at once in reduction of the gross
amount, and leaving the whole claim as if origin-
ally 80 much less.

If this amount be deducted, there would still
be an account considerably over $300.

This, as already remarked, has never been re-
duced to any ascertained baisnce by act of the
parties.

The 59th section of the Division Court Act
enacts that ¢ a cause of action shall not be divi-
ded into two or more suits, for the purpose of
bringing the same within the jurisdiction of &
Division Court; and no greater sum thano one
hundred dollars shall be recovered in any action
for the balance of an unsettled account; nor
shall any action for any such balance be sustained
where the unsettled account in the whole exceeds
two hundred dollars.”

In Higginpotham v. Moore. 21 U. C. Q. B. 826,
the debit side of the plaintiff’s claim, ns first de-
livered exceeded £73. In the nccount the plaintiff,
ashere, gave credit for £46 15s., leaving a balance
of £26 8s. 84, and he abandoned the excess of .
£1 8s. 8d, and claimed to recover the £25,
The Judge of the Court hnd given permission to
amend this statement of claim, and it was aceord-
ingly 80 amended as not to appear to shew an
excess of jurisdiction ; but, with reference to the
claim, as first delivered, Robinson, C. J., at p.
329, says: <« The plaintif’s claim, as first de-
livered, in stating an account of which the debit .
side exceeded £73, stated a case not within the
jariediction of the Court, accurding to the 59th .
section, although the balance claimed was ouly
£26; that ig, if the whole account is to be taken .
a8 a0 aocount unsettled, notwithstanding there
were among the items two notes which in them- -
selves were liquidated demands.”

This we take to be an authority to govern this
case, in which there is not any item on the debit -
of the natare of a liquidated demand in itself.
The whole account shews an unlignidated account, .
snd an unsettled account exceeding two hundred
dollars, in the terms of tbe Act, which, a8 we
think, clearly excludes the jurisdiction of the -
Division Court over the claim.

We have been referred to Myron.v. McCobe,
4 Prac. Rep. 171, before Mr. Justice Advm
Wilson, in Chambers, in which case the clause
of the Statute is not referred to. 1If the
Jlearned Judge srrived at the conclusion which .
be did with this clause of the Statute before him, .
we Are unable, upon the best consideration, to .
concur with bim: we think the case comes with~ -
in the Btatute, which is imperative.

The cases which have arisen as to the jurisdie- -
tion of Countg Courts, upon the question whether -
Superior Court or County Court costs should be
graoted, do not, as it appears to us, affect this
case; for the County Court jurisdiction is not:
limited by any clause similar by the 658th section -
of the Division Court Act. The County Court
jurlsdlction is omly restricted by the amount®
80ought to be recovered. Su:h was the case also
with the Division (‘ourt Act of 1841 (4 & b Vie.
oh. 3), referred to by Burns, J., in McMuriry v.
Munroe, 14 U. Q. B. atp. 171. .

The case before us appears to come within the
very Words of the Statute: **the uusettled ac-
count in the whole exceeds two hundred dollars,”
snd this appears to us to conclude the matter,

Rule absolute,

e

@



