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eued." wîaich appoars to spply to suoh an appli-
cation as the prosesat in ail respects, for a clairs
has boon made to the goode which have heen
taken in exceution undor the procoss in question,
which hias been issnod by sud under the author-
ity et tho Court of Queon's I3onch ; iand soucl
clair» lias heen made by the guardian in insol-
veticy, who is a person not; bingthe person
against wlaon tho exceution bas issucd. This
very general clause appears 10 ho comprehen8ive
e.1ough tu cover nearly evory case of the !ind
which can sinise, as, no doubt, it was intonded it
slmeuîd.

1 bave no difflculty, thon, in holding this clairs
to have hepr riglitly made under thie branch of
the section.

It has bers funther contendod that there can
ho ne interpîcader ordored when the claimant ie
tise guardian or official assignee in insolvenzy,
hecause it is said the law dots not confer the title
to the preperty upon such guardian or assignee,
aud an interpîcador preceeding is flot; necessary
in suchi a case. This is to state the case inoor-
rectly, for such a statemont would bo just as
applicable to every case which does arise under
and eau bo dîspooed of by the Act relating to
interpleader. Tihe case is, that the sheniff is
placed in j.sopardy hetween two hostile ch.wmarats
tu the gonds, and ho desires to be protected ;
and if hie catie corne within the provisions o.f the
statute which was passed for i relief, lie is
euîitled to protection.

In this case it is suggested and stated by the
guardian ina iusolvenoy, tIsat the plaintiff's judg-
mont and execution were sote of însolvency,
because the debtor did hy these means, coutrary
tu sub-sectiou d. of section 3 of the Insolvent
Act. procure bis gonds to bie taken in exectition
with jutent tie defiaud, defeat, or delay Lia cred-
itarci; and tIrat the goode taken under tbis exe-
cution were still tho goods of tho debtor aI the
tinie that the insolveucy warrant issued, snd are
thiereforeu row the property of the guardian.

Thi.3 ias % fit qu.estion to, bo tried between the
parties. and it is a diffleulty wluich tIre shieriff is
eutitled to ho relieved frons, according to the
Statute.

An order directing an interplesder will there-
fore bu urade.

Order accordingly.

ýiIcDoN&LD LT AL. V. BURTON ET AL.

.epecial endo semecnt--.Aida-t of mertts.

The Rpecial endorszement lu tbis case Jrdd suf5ir.nt on tb.
rr',thorlty of Ifnod.tall v. Ilaxier, 1 B. B. & B. 884, snd
Frorniant v. Aslilk,, 1 E. & B. 723.

WYh'y v W'.6 W Rl. f49. folloved in Intorpreting the
words "ttiiclosing a defouco on the monits."

[Charnbers, 1855.3

The defendants obtained a summious cslling
upon the hîuifsto shoew cause why the jugg
mient sigried in this case on defrault of aippoaraur e,
sbiorad no(t ho set adon the grounds that the
plaintiff could net properly aigu final judgrnent
upon tIhe special endorsemeut upon this wnit of
sutmons; or why the defeudants should net ho
lot Iin to dofend on the monrts.

Tho special endorsement, was as follows: -1 The
plaintiff daims $1. .S00 for dclc and $2() for costs,
sud if the amount iliereof bo nut paid to the

plaintiffi or their attorney within eigbt days
front the service heroof, fùrther proceedîngg wil
be stayedY"-" The follo'wing are the pnrticulars
of the plaintiffs' clairs: 1865. June 10. Balince
of accounts duo from defondant to plaintiff for
goods eold aud dolivered and snoney advanceà
and lent.-the items whereof exceeding in aIl fiîe
folios-S 1,129 24." The plaintiffs also claimeil
interest, &o.

The dcfendante flled affidavits of monits, whieb,
however, wore cnuched in goneral terins. A
number of contradictory affidavits were filed on
both sides on the subjeot of menite, and explatia.
tory of the non-appearance of the defendant2,
and an alleged broach of fitith on the part of the
plaintifis.

DRtAPER, C. J.-It struck me at first tîrat the
speoial oudorsement was hardly a consplance
with C. L. P. A., soc. 15, but after reading the
language of Hoodsflt -v. Bcezter, 1 B. B. & B. 884,
and also the particulars as stated in Fronzani Y.
Ashley, 1 B. & B. 728, 1 do flot find that 1 Cao
properly interfère on that groun4.

Thon as to the alleged breach ot faith. This
is unequivocally douied, and the probabilhty
woiald stems to be in the plaintiffs favour.

Still, under the 55th section, the derendrt
may ho relieved on Ilaccounting for tho nou-
appearance, aud disciosing a defence on the
niorits." But the defendants' affidavits otily
swears to monitsa ingoneral terras, whieh the
Court ef Common Pleas la England iu lVd.y y.

MYley, 6 W. R. 649, held insufficient, 'Mr. Jus.
tice Willes observing, IlWe muet construe ibis
word disciosing to mean, opening out the defence."
This 'was after the decision in the Court of Er-
chequer in Warrington v. Leake. 25 L. J., Exel.
2"7. 1 shall follow the case of 1Witey v. MleIy as
more in accordance with what I conceive te lte
the true rneaning of the net ; and iu this case in
tho Exchequer, the Court were flot unauimous,
thit Chiof Baron doubted, sud Martin, B., dissent-
ed. I must discharge the summous, and with
cost.i, as it tale on every ground urged.

Sunimons discharged 'with costs.

MoNEIL Y. LAW-YESS.
Reference ,, Nidi Prius-Âward-EnUernq .TudjmI-

C L. P. .Act, secs. 158, 160-Pro cI .lt.
Judgmont rnay bc entered upon an award muade on a refer.

ece at nisi prius under the compulsory clases of the
Act although no verdict bas btien taken, ivithout thd
formalties furrmorly requlfod in the case ot an attachtleiit
for nonpayxeent of the aL unt awarded. Au order fer
leave to enter such judIgment is flot; necessary.

[Chsambers, Jan.. 15, 180.]

The plaintiff obtained a sumnmons calling on
tLe defendant, te show cause why the dofendat
should not ho ordered to pay to tire plaintiff the
suin of $255 awarded to bo paid by the defendaut
to tho plaintiff, and also $S186 05 Costa, being the
taxed costs of the cause, rofereuce aud award,
and also to pay the costs of the application, sud
why the plaintiff shouid not; bo at liberty to aigu
judgment for the amount of the award and cost
in dofanît of payrnent; or why stich further
ordor slaould flot bo made as the judge enight
direct.

Theo récord, wa3 eutored for trial at tIre lat
a5ize fur thae Cuutnty of Grey, viien tc casa
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