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aiso to the vigilance and guardianship of
the executor or trustee in addition to tlic
check of the taxing officer." That seerns
to us to contain the whole principle, and
bas been followed in subsequent cases.
See Moore v. Frolide (3 My. & Cr. 45
(1837), Lord' Cottenham) ; Baiinbrigge v.
Blair (5 L. T. Rep. 0. S. 454 ; 8 Beav.
588); 7'odd v. Wilson (q Beav. '486) ;
Lyon Y. J3arker (.5 De G. & Sm, 622).
The mile applies nlot only to express
trusts, but also to executors and trustees 'thugjh there hiave beeni no express trusts;
thus in Pollard v. DoYle and Eearlies v.
Dazv (3 L, T. Rej). N. S. 432 ; i )r t&
Smi. ý319>, the facts weru shortly these:
'fli action of Pollard v. Do lvle Nvas coni-
mcinced in 184 1) 'Y a jîîdgmient crcditor
of NIL iii the uanîle of Pollard. as exe-
vrutor antd devisce of M., to set aside
îwo deeds as vuid agaiîist the judgnîiuîît.
Pollard died soon after the commence-
ment of the suit, having appointed
i<earnes, who xvas a solicitor, ext'cutor
andi devisee, and lie revived the suit.
Heli, thit lie xas iiot entitled to any,
profit costs. The ride also liolds good,
althoughi the business is donc entirely by
the partner of the trustee (sec ChIristophers
v. 1Vlîite, io BeatV. 523); also wlhere a
truistee wvlio is îîot a solicitor eniploys bis
cn-trustee, who is a solicitor, tri do the
business (sec Broughtun V. Bruho,26
L. T. Rej). 0. S. 54; 5~ Lu G. M. & G.
16lo). But a trustee, being a solicitor,
max' cm ploy- his partuer to a et profession-
alv in t he business of the trust, provided
it lic expressly agreed between thein that
siîchi partner shall alone be entitied to the
profits (se Clail k v. Carnont, 4 L. T.
lRvp. N. S. 361 ; ý30 1-. J. N. S. 639, Ch).
Vicu.Cliancellor \Vood in tlîat case said
that thte rilc On whicli the ci ial of costs
ti) a solicitor-trustcc xvas fountled rested

manyon the ground thiat a truistee slîould

,l u ulke a profit ont of biis trust, anti
that lie could sec nio reason why a trustee
siiounîot be able to say to bis parti.er,
'Qioad this transaction Nve are îlot inl

pîart 1ieýtshiip,' anti that lie miglit then
enipioy bis partruer iii the saine wav as hie

mlighit cmlplov lus London agent, ant the
p)artner would stand in thîe saie position
as anyhody cisc, In B,,nre v. I3rnfzj', (2
Hare. 373) it Was fornierlyv decideti that
an, executor who acts as a solicitor. iii a
case ini vhicb lie is a party ini bis repre-
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sentative capaeity is entitled te, be al-
lowed, as against the estate, that pro-
portion of the costs which hie town agent
is mntitled to receive. In the mule under
considerat ion an important exception xvas,
nmade by the tvell-known case of CGm dock
v. Piper (r5 L. T. Rep. O. S. 61 ; i Mac,

j& G. 664.), in which it was decided that a.
isolicitor-trustee who acts ini a suit as
s ficitor for himiself and his co-trustee and
a cestufi qute trust, or for any of bis cestiiisIque trust alone, or for Iliniseif antd co-
trustee, or limiself and his ecstiti que trust
joiîîtlv, is entitled to the usual profit costs,
proviicd they are not increased by biis
bcing orie of the parties. That decisiori
bas been the subject of a good deal of
adverse criticism both froni the ]3ench
and froin text wvriters (sec the rernarkis

1 of Lord Cranworth. L. C., inIiisoii v.
ia ilie, 26 L. T. Rep. O. S. 24 ; 2 Macq.-

80 ; and ini Broughlon v. liroitgiit,,
siepra 1. But flot onlv has it neyer been

*overmuled, but it bias been uniforrnly actcd
upon ini the taxing miaster's office, and in.
the very recent case of Re Corsellis, Lw

*toit v, J•livs (supra), it lias receîvedi ex.
press recognitionî by the Court of Appeai.
Tberc appears, however, to be but littie
disposition te, exteud the exception intro-
duced by Cradock v. Pp>.For instance,.
it docs not apply to the case of a scýcitor-
trustee acting for binîseif and bis Co-
trustees in the administration of the trust
estate out of court (Lincoln v. Windtsor,,
18 L. T, Rep. 0. S. 39; 9 Hare, 158,

* l3oisrhtouI v. . ro lgh toit, sliprla). But, as,
xvas remiarkced bv a Lord Chancellor in

* the latter case, one cannot sec aux dlis.
tinctioji betw'een costs inicurmed ini a suit
and costs incurred in administeming an
estate without a suit--the danger may
possîiulv he iess iii the~ former case tlîun ini
the latter, but the principle is the saine.

The question xvas t'isctîssed Nvith sonuie
* minuteîîess b' N1.1r. J ustice Chitty ini the
rect'nt case oi Re Barber, Bunrge'ss v. V"in-
i leuU'l (34 Ch, Div. 77), wrethe talcts
xvere shortly as follow :A testatrix ap-

*pointt't Il., whlo xvas a solicitor, aud one
of thîe attesting witiiesses to lier w ill, and

àV., executors au]l trustees of bier xvii],
which contailnet a clause cîiuhling IL1. to
înake the iisuial professionai charges, but
wliich clause xvas rendered inolierative Ily
reason of bis baviiig attessted the wvii
Probate xvas obtaincd by V. alone, po)wer
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