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M (TCH 1,"1,1 qui lai/i v. 1)tJlFi iP ,i1s.

lVien Io be ilimice- 33 ict. C--27(1>

Zfe/d, thiat a return by the defendant on the î9 th

Jaouary of a conviction madle on the (la), efore the
ci ecofl( 'fsil, i the month of I)ecessîr "pe

ce'liîs9, wa sufficient under the ajiove s? atuite.
[ Barrie, Ain of,0. J.

The clefendant applied to set aside the jîudýg
iliCIit by defatilt obtained against Iiito bY the

Plaintift; and the execution issued thereon, and

for an order to stay paymient over to the plaintiff

Of the nioneys in the hands of the sheriff.

The fatcts of this case svere not dispilted, and

r1111Y be stated as disclosed by the defendant's

itdt\lit. On Monday, the i 2th day of I)eceiln-

ber last, the defendait, w ho i esided at Bond-

bead, happening to be at Beeton, another vil-

lage sorne six miles distant, \vas applied to for a

Warrtcnt against this plaintiff for anr assatult and

breach of the peace. lie grantcd the warrant

anid the saine night convicted the plainjtiff, the

Pro(ceediiî,,s coin 1 ng to a close about nslidnigbt.

befendaîit then returnied to bis home ajt Bond-

h"eaci, where lie arrived about two oMcock in t'le

lflorning of Tuesday, the i 3 tb l)eceniber. The

0n1lY imail froni Bondliead to Barrie, the countY

to\vn, tclosec at 6 amr. No return of this con-

viction xx'as miade by defendant uintil the î9 th of

Janluary follow'ing. On Marcbi I3th the plaintiff

co0lflmienced this action, endorsing biis wvrit for

thse penialty~ of $8o.o>o prescribed by the statute.

No appearaic \vas entered isy tise defendantj

*hruo the laintiff entered judgmientan

'5suled eXecution in due course. Upon tise

sheriffs o1îicers demiand uncler the exectitioli

tie defendant pai d over to bim the full ansioullt

dlailied thereuxider. Tihe affidavit of tise de-

fendant sbewvs to îiy mind a sufficient excuse

for the delay and negleet on bis part ; and, that

being so, 1 think I ought, as to this part of bis

aPPlication to interfere and give bhi"' s\hat relief

lis entitled to, so long as tise nioney bias not

ireached the plaintiff's hands.

Thie qluestion then arises, \vbetber upon tbe

~y1'O 15.[Co. Ct

-acts stated, about wbich there is no dispute, the

lefendant lias really any defence if allowed to

ippear.
Th atois brotugbt under sect. 3 of 3.3 Vie

C27, whicb, after referril5 to 312-33 Vic. c. 'l'

crocs on, to say, "4 the returo"s required by the 7 6th

secton f te At brcibefore recited shall be

msade by every J usticC of the peace quarterly, On

or 1)efore the second Tluesday in each of the

mionths of March, Junie, Septeniber and Deceni-

ber- in eacb year, to the Clerk of the I>eace," &c.

it is to be ohserved that sect. 76 of the old Act

is not repealeci but only am11-ended;tiits

important to bear in niinid.

If w'e refcr to that .\ct (32-33 Vict. c. 31), we

findsec. 7 ~nctill5g that Il Every justice of the

Peace shall nake returni in %vriting under his

banc
1 of ,ai convictions5 made by hini to the next

eflsuing gelieral or quarterly Sessions of the

Peace, or, to the next terni or sittinig of any court

blaving- jurisdiction in appeal. . ,*at 5 vbich

in cither case the appeal can be heard," &c.

'Fhe object of this is plain enough ; for by

reference to section 65 of the saine Act, we find

the 1 )ractice in appeal to he : (i) If the convic-

tion was miade not less than tweIve davs hefore

the next sessions, then the appeal svas to be to

sucb sessions ; (-,) If the conviction Nvas miade

less than tmelve days before the next sessiolis,

then the appeal \vas to the sessions (efler the

then next sessions ; so that if a convictionl Nvere

mnade under that Act N'îthin t\wýelvec days before

any session, no return by the justice of this con-

viction wvas required before the second sessions

tbereafter, inasiinuch as there Nvould be no

necessity for the returo to be mnade any earlier

than that sitting of the Court at %which the ap-

peal ivas to be tried. This section (65) wsva

directly repealed by sect. I Of 33 Vict. C. 27,

which preserves the sanie distinction as in the

old Act, adding, howNever, a day to the tvelve

thereiri nientioned. As far as this case is con-

cernied this alteration in the practice need not

be noticed.
\Ve now corne to sect. 3 Of 33 Vict. C. 27,

Nvbich aniends sect. 76 Of 32-33 Vict. C. P1,

and swe find it begins with a recital as to the

necessity for aniending the old section : IlWhere-

as in some of the Provinces of Canada the ternis

or sittings of the General Sessions of the Peace

or other Courts to svhicb, under sect. 76 of the

said Act, justices of the Peace are requested to
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