
September I5~ 1581. CAN ADA LAW JOURNAL 343
RECENT, ENGLISH PRACTICE CASES.

V. C., who granted an injunction, the nature of CLA :RKEP V. BRADLAUGH.

which suzfficiently appears from the above head-Tmefo wkcwrttksfec-aa.
note. The husband and wife appealed. îiefrmwich o/-iti olke law.-ayfr

A. Trrei, or te apelants cied ohn It appeared from the statement of dlaim that the
son v. Galla,«her, 3 Deq. F. & J. 495; 30 writ of summons in the action issued on the 2nd JuIy,
L. J. R. Ch. 298 ; Owens v. Dic*enson, Cr. & and that on the same day, but before the issuing of
Ph. 48; Murray v. Barlee, 4 Sim. 82 ; 3 Myl. the writ, the cause of action arose. The statement
& K. 209, 3 L. J. R. Ch. 184. of dlaim was dernurred to, on the ground that the

Dundas Gardener, for the plaintiff. The issuing of the writ of summons .being a judicial act,
j udicature Act, 1873, S. 25, s. s. 8, authorizes must be considered as having taken place at the earli-
the Court to grant an injunction whenever ex- est moment of the day, and, therefore, before the

pedient. cause of action accrued -
J ESSEL, M. R., thought, with great respect to. Held, that the Court could, for this purpose, take

the V. C., that the order had been made im- cognizance of the fact that the writ did flot issue tilt

p .rovidently, without regard to the settled law later in the day than the cause or action accrued, and

on the subject. The general engagements of a that the statement of dlaim was therefore good.

married woman, contracted on the faith of her [Q. B. D. June 21; L. R. 7 Q B. D. 151; 44 L.T.7 79.

separate property, no doubt bound that property The facts of this case sufficiently appear fron-

in this sense, that ti e creditor could obtain Ithe above head note.

a judgment against the separate estate and The defend ant in person, in support of the
could then obtain payment out of it. The mar- demurrer, cited Reg. v.<Edwards, 9 Ex. 32, 628;
ried woman stood in much, the samne position as Wright v. Mil/s, 4 H. & N. 491, arnd several
a man did, who, under the old law, could flot bc other cases.
made a bankrupt. The creditor could not get Sir Hardinge Giffard, Q.C. (iKydd, with him),
mesne process against the property until he had for the plaintiff, contended that the issuing of

established his right by a judgment. If this a writ of summons in an action was substan-

were not so, every married woman who depend. tially the act of the party, and not a judicial

ed on ber separate estate would be lef t to starve act 'within the meaning of the doctrine above

as somebody alleged that she was indebted to referred to, and that the Court could take cog-

him. According to well established principle nizance of the fact shat the cause of action

and settled law, creditors of a married wornan occurred earlier in the day than the issue orf
who had obtained no judgment could not inter-. the wvrit.

fere with her right to deal with ber separate DENMAN, J. :-I arn of opinion that this de-

property. murrer must be over-ruled. . . . No doubt,
JAMES, L. J., wvas entirely of the sarne opinion. in several of the cases cited, very strong con-

At one time there was a notion that the engage- sequences.' consequences which one would

ments of a married woman were in the nature hardly have expected to foilow ftom. any legal
of charges on ber separate estate. But it was doctrine, have been held to follow from the

afterwards pointed out that the relation was legal doctrine applied in those cases, which,
only that of debtor and creditor with a right to roughly stated, is that Judiciai Acts are referred
go against the particular fund. If there was a back to the first moment of the day on which
charge, then, as was pointed out. by Lord Cotten- they are done. . . . But I arn of opinion
harn in the case of Owens v. Dickensonz, differ- that the doctrine in question is not applicable

ent creditors would have priority in the order of to such a case as this. It is a fiction of law,
date of their charges. The creditor's only right and the doctrine underlying all the doctrines.
was te get judgment for his debt, -and then exe- with regard to fictions of law would be violated

cution would go against the separate estate. if we sustained the defendant's contention. A
He agreed with the M. R. that a creçlitor could fiction of law exists for the purpose of doing
no more obtain such an injunction against a justice in the particular case. If this doctrine

niarried woman than against a man. were appîied, as contended for, to a writ .of
LusH, L. J., concurred, holding the law to be summons, it could neyer tend to justice,' but

quite settled on the point. always must tend to injustice. Lt would be
INoTE.-Ime. lud. A~ct, 1875, s. 25, s- s. 8, arbitrarilv savinz that wherever a wrongy was

and Out. mud. Act, s. 17, s. e. e, ar. :za.
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