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lefendants or any person for whose conduet and representations
bey were responsible, the plaintiffs would flot have entered
ato, their remedy would be an action for damages, as in the

seof S. Pearson and Sons v. Dublin, [19081 A.C. 351. But
ersonal fraud or deeiît is expressly disclaimed by the plain-
iL.s Ilere the plaintiffs, if damnified at ail, have been so as
lie resuit of the work being taken out of their hands by Whalen.
lut this furnishes nlo reason for their being allowed any greater
wrice ihan the contract-price for w'hat they had dune under it-
rbatever other riglits it may confer. . . . When the work
ras talcen out of their hands on the 16th January, they had
akeui out flot more than about 42 per cent. of the quantity to
e exeavatel. . ..... here can be no question that the plain-
iLf had fallen far behind in performance of their contract.
'here appears to, have heen a Iack of organisation and of the
est kind of applianees and implements proper to bie employed
ri the kind of work that this ivas. . . .Apart altogether
rom the p)rovision in the contract, the defendants were but
dopting a reasonable ineasure of self-protection in taking
teps to secure the completion of the work within a reasonable
me. . .. And, unless Whalen had become disqualified to
et as referce and to exercise the powers vested in him by the
cntraiet, I)y rea-soni of what had occurred between him and the
efendants subsequent to his appointmnent, it cannot be said
iat lie arted unreasonahly in taking the work off the plaintiffs'
ands, ln the circusastances. . . . Whalen becarne interested
1 a way that plaeed hlm in a position in whieh his interests
tighit prevent imii front acting in an independent and unbiassed
manner, and this ivas not disclosed to the plaintiffs. Hie held
bat in Iaw inay be said to lie conflicting interests, and without
je plainitiffs' assent was flot qualîfied to performn the duties of
Mferee.

The defendants are iiot entitled to rely upon lis decision'
id action as conclusive against the plaintifsé and as entitling
le defendants to c liu ail the benefits and advantages that
r: exerrise of these îwwers by an independent referee would
infe.r. The taking of the work out of the plaintiffs' hands
qMu* lx treated as the defendants' act, neeessary to lie justified

y themi as reasonable andi proper in view of ail the cireum-
,Meff. Two courses were open to them: one Vo permit the
laintiffu tb procced with the wvork under their contract; the
l3er to taice it froin themn and complote it themseives. In the
jter case the plaintiffs would bie ontitled to recover damages,
tbey could Rhew them, for Ion which they properiy suffered

rmm raof being improperly deprived of the contract. But


