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ause 10 of sec. 23 shail be brought and tried in the county
here letters probate have issued or where the deceased resided.
his certainly secins to meet the present case, notwithstanding the
wrm of the pleadings. In ail cases it is the substantial, ground
F the action that is to be considered. A plain statutory provision
not to he nullified by the dexterity of the pleader.
~Wbether intentionally or not, the plaintiff has framed her

-tion so as to try and evade this difficulty. But the statement
1 claim recites the wilI of Mrs. Mendeli and the grant of probate
> Verniilyea and Farley, and that the "fichu" came into the
~aession of Verrnilyea, " wlo has neyer treated it aspart of the
3&ets of thie estate " of the deceased, but continues to retain it.

The statement of defence allqges that the estate bas been
onnd up and the distribution of the specifie legacies allowed as
irrect by the Surrogate Court Judge.

This, thierefore, seems to corne within the scope of sec. 23 (10).
'h. plaintiff alleges that this article came into the possession of
ie defendant, lie being an executor. The action arises really out
f a will to which letters probate have issue(! in the county of
lastings-; for iinder that wîll the plaintifF caims the fichu as a
~gacy. Tt is not as if a stranger to the whole proceeding had
btained possession after the executors had been discharged and
ie estate wound upl. Until this had been done the legatee couli
raly have taken actîi throigh the executors.

It, therefore, seis that on this ground also the motion
ientitled to suce.The statute is a legislative indorsement

f the princip)le on which Osier, J.A., went in Macdonald v. Park,
apra, and to which eftect was given by Faleonhridge, C.J. (on
ie 29th Mardi last, not reported) in (4eneral Construction Co. v.

Coite, as usual, in the cause.

ýIIDXLLT, J. APiitL 26T11, 1910).
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