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In the resuit, the appeal as against the banks was disinisse
MÂczioeN, J.A., dissenting; and the appeal as againat the trua9
company allowed, MmmrrDTX, J.A., dissenting.
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Rz LEYS.

Vill-Legacies Payable out of bIcorne of Estote-Investment
~Skares of Trading CJom pan y-Profits of Business of CJol
pany-Apportionrnent between Incorne and Capital-Dit
denda Paici not Rcprcsenting Incorne.

Petition by nephcws and nieces of John Leys, deceased, bens
ficiaries under bis will, for a direction that the profits of t]
business, in the p)etition referred to, earned since the testator
death, but not distributed, be declared income, and that ti
amount thereof be paid to the petitioners, subject to any arrea
due to the testator s widow and'to, Iarriet Geddes.

T. P. Gaît, K.O., for the pýetitioners.
IL. S. Osier, K.O., for the Officiai Guardian.

MiDDI.ZTN, J. :-The testator died on the 29th Januar
1892. B>' bis wilt ho gave certain annuities during the lite
bis wife, payable out of income, and directcd that the resid,
of income should be divided among bis nephews and niee4
U.pon the wife's death, the estate is to be divided (after settii
apart a certain sum) between the ncphews and nieces thon livyi
and the child or children of any thon deceased; and, if ail è
wîthout leaving issue, thon the estate is to be divided among t
next of kmi living at the wife 's death.

At the time of the dleath, the testator held $140,000 of t
capital stock of a certain conipany-$310,000 represented t
total paid-up capital. The assets of this company were nei
ailly $762,292, and outsido liabilities $351,289, leaving a surpl
of $374,902, or $64,902 more than the capital. The real situati
of this comapan>' was sncb that the stock could not be soid -,
the directors deemed it prudent to reduce the liabilities. ý
cordingly, with the concurrence of the'executors,. ne dividen
were declared, save on four occasions, from the daté of the dea
tili 1908, when, the business was sold, the purchaser paying p
for the stock.


