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whether its so doing would bc consistent with their duties,

or within their powers in other respects, beeause they are

of opinion that nothing done under the powers of this agrce-

ment can in any way affect the rights of the responderits

with regard to the portion of Yonge street owned by them

and situated within their own jurisdiction.

On the 11th May, 1911, the proceedings in this inatter

were cominenced by an application bcing mnade to the On-

tarîo Railway and Municipal Board on behiaîf of the appel-

lants for the approval by the Board of "a plan to deviate

the track on the metropolitan division f rom Yonge street to

a private right of wav," whîch was dcscribed as being about

125 foot to the west, running parallel with Yonge street.

On looking at the plan it is obvions that this *is a misdescrip-

tion of the proposai in that the proposed lino lies only par-

tially upon land proposed to he acquired by the' railway coin-

pany, and that it crosscs iii four or five places, public hîgh-

ways wiceh are not, and nccessýarýilyv cannot be, described as

portions of a private right of -way. The objeot and effect of

the proposed plan is plain. The company desired by it

to take thc line off Yonge street without obtaining the con-

sent of the Miunicipality' , and it was not concealed froro thieir

Lordships in the arguiment that it would iu future bc con-

tended that, thereajfter, tlhey would not bc uisiug the fran-

chise or privilege Obtainedl b,*v the agrocîncuts011f of 1884 and

1886, or ho affcctel 1,v the faet that sncb.I franchise and

privileýge would terminate in June, 1915.

The respondeuts, the Corporation of Toronto, opposed

the aplctoand conteuded that thc cotupany bad no

righ]t to ilviate, from YOD,,,, stfree4 and that the Board Lad

no juil'd(ictioni to allow teé dev1iation. The Board rejected

that conte'ntion, and. on thle 2Shday of Octohor. 1911, tlîey

divrda written oi Io t le efleci tîtat the eompauy

had the righit to dleviate iii their own rii-,It of way. Tt bas

been stIrongly conteýndedl before their Lor(sips, as il was in

the Courit below. t thei rcsoudnt wcrie bound forthwith

to appeal agraiusýt tbii, epsiOn f opinion of the Board,

and 't1iat their not Laiu ou o sLoiilî have been puinishe-d

hyv a refusa:l of baeto apelfroui the operative, order

subscqnentlv u 1w. the Board, or should at any rate pre-

cloide thein f rom disputiug bbc, correctuess of the view of the

Boardý aýý i, the law ()f th(, ca1ý in anv suhseqnent proeeed-

îyug. Their LordsýLips arc of opinioni tbat there îi no founida-


