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W~ The assent of the municipal corporation as one of the landawners

interusted may be sbown by resolutions passed by the council directing the
engineer ta procced with the work,

(4) Thq term Ilowner I as used in the Act meanh the assessed owner ; and
a tenant at will nay b. an owner affected or interested within the meanmng of
the Act.

(5) The decision of the Couinty Court judge as ta mattêrs over whicb the
engineer bas jurisdiction cannot be reviewed by the court; and whether the
plaintiff were benefited by the prapased work was a matter ta be determnined
by the engineer, and the subject of appeal ta the County Court judge.

(6) 'l'le mere publication by the engineer, within a year after the affirm-
ance of an award, of a notice that hoe would let the work be done upan tbe land
of ane of the persans affected by the award, and that sucb letting would take
place after the expiry of a year fromn such afflirmance, does flot afford any
g rouna for an action of trespass.

Aylesworth, Q.C., and D. B?. Mac Tavish, Q.C., for the plaintitfs.
G. F Bend&rson for the defendants.

Div'l Court.] [June .0.
TURNER V. BJURNS.

Covenant- Construction f-a.oalee-Crin-amgsfor breack
- Evidonee-New trial-Refusal of judge to stsbiit question Io jury-
Non-direction.

The maie defendant sold bis business of a wholesale and retail canfectioner
to the plaintiff, and covenanted that he wauld not, during a limiteri period,
either by himself Rlane, or jointly witb, or as agent for any other persan, carry
on, or b. employed ini carrying on, the business of a rotail confectioner in the
saine city wbicb should in any way interfere with the business sold to the
plaintifl, and that hie would, ~o the utmast of his power, endeavout ta pramote
the interest of the plaintiff among bis (the dofendant's) customers. This
defendant had carried on bis wbolesale business in tbe basenment of bis premisos,
and hiis ret business in the sbop above, of wbich latter his wifé, the other
defendant, liait the management. The business carried an in the shop included
the sale of cakes, candy, etc., and the serving of lunches. In the sale ta the plain-
tiff were included an assignmnent of the lease of these premises, and aIl the chat-
tels and fixtures, as well as those used in the serving of lunches as in other
ways. During the period limited by the covenant, and white the plaintiff was
çarr>'ing an the business in the saine way as the maIe defendant bad pro-
viausly carried it on and upon the saine promises, the defendants began a pro-
cisely similar business in a sbap in the samne street, the sbop being leased and
the retail business carried on in the naine of the wife, and that brancb of the
business canducted by bier as tberetofore, white tbe busband carried on tbe
wholesale business in the basement. The jury faund that tbe retail business
was, in fact, tbat of the husband.

Hold (i) tbat the serving of lunches was part of the business of a retail
confectianer, according ta the meaning ta be ascribed ta those words in the
covenant.


