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the 13th, 1 think lie then became hound, as lie-
tweeu himsolf and the plaintiff,,, ta enter thse
appearance on the 22nd. Evidoutly lie was
IIugo's attorney front the 13 th. Thse facta show
that he was equally the attorney of the Cther
defendant. And I undarstand lie makes this
application as attorney for the defeudisuts.

Then what suppose he had not entered an ap-
pearanco, or never enters an appearance; lie is
stili the attorney of tlie dofendants; and the
only ground upon which, as I take it, this ser-
'vice could be set aside, would be the actuel want
of authority in Mr. ilolden to act as attorney.

I bave rogarded 'very strictly the application
to set aside the service of this daclaration, as I
think it my duty under the circnmstances; and
as the summnons is moved witb costs, I must dis-
charge it 'with costs.

NOVA4 SC'OTJA.

IN THE STJPREME COURT.

A&VON MAMME~ INSURÂNCUS CO. v. BARTEAUX.
[Halifax, Nova Scotis, 1870.]

This was a special case stated for the opinion
of the Court, and involving questions of general
and partienlar average. The latter was witi-,
drawn iu the course of the argument and the
former turned upon the obligation of the under-
writer te pay the general average upon a foreiga
adjustmeut. Thea defendant pleaded sucli an
average by way of set-off to an action on the
premium note, and the admitted facts are, that
the defendant being a Britishs subject, resident in
this Province, and having insured his brigantine,

IThe Foyle," on a tinie-policy with the plain-
tiffe, the vessai on a voyage front Liverpool te
New York, sustained damage, which was the
auhject of general average, and if adjusted at
New York, would amount te a larger sum than
if adjnstad in Nova Seotin. The single point,
therefore, for our determination la, hy wliat law
ouglit the genaral average to, ha ascertainad-liy
thse usage as it prevails iu New York, or by thse
usage of our Province wliere the policy was
mnade.

Aithougli the weigltt of authority is in favor
of foreig aedjtistment,-this maust stili ho con-
sidered one of tihe vexotoe qur.stbones in mercan-
tile lair. In 1 Parsons ou Maritime Law, 1h12,
edit. 1859, lie cites in note 4 a niumber bath of
Englieli and Amorican cases, where the adjust-
msent meade at a foroiga port was hld not to lia
binding on an insurer, and where it w&s hield,
that it was sa binding. Tise latter case, hows-
ever, bino the later i point of tiose, aend of the
higliar authority.

The Ieading L'nglish case which tigurod ~
largcly et thea rgume~nt is th'tt of Sùrno tds v.
W/die, 2 Barn and l3res., 805, decided sao far
back as 1824, Lord Tcnterdei thero pots it on
the footing of a know maritime usage. wisich the
shipper of goads muet ho taken to have tacitly
if flot expressly essented to, and hy assenting tao
general average, ho must lie understood to assent
also ta its adjustmaent it the usuel and proper
place, that is at the home port or the port of
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destination and discliarge. If thse shippar is se
hound it is plein tisa lie will not bie indemnlfied
undar his policy if the underwriters benot equal-
ly hound. Iu Strong v. N. Y. ldre Insurance
Oôbapany, 11 Johins, 323, Van Ness, J., in giving
tise opinion af the Court, said:-"l There is no
principle more flrmly establishad tban thet tise
insurers ara liound ta returu the monay saluis
the insurer lias heen obliged to advance in con-
sequance of any perîl within tise policy, provided
it lie fairly paid, and does not exceed the amount
of tise suliscription."

Arnould,-in bis treatiso iu Insurance 2-947,
-argues witli irresistible force that it seemas im-
possible, on genaral principles, to arrive at any
other conclusion, The law of England compels
tise owners of the sevaral intorests (that is tise
slip, cargo, &c.) to psy ahl gutneral average
charges assessed on thent by foraigu adjusiment,
if settied accordiug to the law of the port where
it is madle, whaîlior sncb charges would lie
allowed lu England or nlot. Now it seems cer-
tain that the Englieli uuderwritar must ha bound
by thse very terms of his contract to reimburse to
the assnred their proportion of aIl sucb general
average chargea as tliey (the assured) have beau
compeilad to pay hy thie law of England. If this
be sio, and it seems qoite incontrovertible, then
il follows by uacessary inference, tisat the under-
writer is bound ta reimburse ail sncb general
average charges as have beu assessed ou the lu-
sured by a foreign adjustment, if correctly set-
tled according to the law of tisa port of adjust-
meut.

Several 0f the cases cited at the argument reat
upon distinctions whicli have no application
lie. A foreigu adjustinent, ta ha bînding,
must lie clearly proved to have been made in
Etrict coniormity witli the laws and usages cf
the foreigo port. and it would doubtless lie set
aside, or corrected for fraud or gross errer.

Thse case iu baud is ralieved of ail sucb iu-
quiries, as we have merely to settle the princi-
pies on whidb the adjustmant is te lie made.

It was ingeniously argued by Mr. Ma&ŽDonald,
for tise insurers, that, supposing tise rule te lia
establislied on a voyage detlnod in the policy,
and exteuding to foreigu ports, where tbe opera-
tien af the ruIe miglit ha fairly contaniplatad, it
wonld not apply to a time policy, as lu tbis casa.
But a timte policy, nless thora lie special re-
strictions, eonfers the power of sailing for overy
port, domestie or foreigu; and iu ouï oan -Prov-
ince, whose slips are ta ho found iu cvary sua,
and wliero the slip, once leuiiched, often iu-
stantly emberks lu foreigu commerce. and nover
retumus perhaps ta lier homne part, foreîgn cmu-
ployment miust bo undarntood ta ha as mucI lu
the contemplation of the shipowner aend issurer
as doinestic ue. No authority, be8ides, wLs

1cited for this ccnetruct4m.
Tho ouly Eiiglisli easu that stems ta have

}touched Ihis question sincu 18(55 îs that of
Pcicher v. A7,exaader, 18 L. T. Rep, 48ý4, docidod
lu 1868. ihere BoavUt C. j., oheerved Ilthet
diffoent couritries had cadoptcd dIe trules,
iritli regard ta alinost ev"ey point cauaecîed vvitli
the steteinoent of aver»es. Upoau tho general
principle ail are agreeci, but with tliose dilfor-
aubes tn the law of différent countries, il becamie
seecessary to ascertain aend determino lyhat law


