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meant "4duty and obligation," which wereen

forceable by a private action for dlainages. ln

this view of the case, it would appear to be an

exception to the general current of authorities.

111. Iu the principal case of Wills v. City
of Brooklyn, 5 Arn. Law Reg. .N..S. 33; the

declaration averred that the drain in question

was negligently and unskilfully built, being

entirely inadeqrate for the purpose designed.

It was a tempOrar drain merely, and it ap-

pears not to have been denied, that it was of

insufficient size to carry off the water froin

such storms as might be frequently expected

to occur. It may, therefore, be regarded in

one view as a negligent performance of duty

by the corporation, who though not bound to

make a sewer there, Were bouud to miake a

good one if they made any at aIl. The case

therefore would corne within the class already

noticed, where the corporation is liable, and

this appears to have been the view taken by

the judge who tried it in the court below.

]But the cardinal fact in the evidence, as re-

viewed by the Chief Justice in the Appellate

Court,' was, that the construction of the drain

did not put the plaiutiff in any worse position

than lie was in before it was made. On the

contrary, though not a perfect protection, the

drain was nevertheless, a benefit so far as it

operated at aIl, and therefore, unless the de.

fendants would have been liable for not niaking

any drain, they were not hiable for makking

an insufflcient one. If on a new trial, the

fact should appear to be otherwise, the plain-

tiff rnight stili recover without in any degree

impaciug the rules of latW5 lal n

satisfactorily, laid down by the Chief Justice

in the foregoing opinion. - American Lalo
Reqiter.J. T. M.
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Acrio-N FOR NOT REPAIRINO A BRiPoE-COM.

moN LAV LIAUILITY-NOTICE 0F AcTIoN--CON.

STATS. U. C. CH. 126; cii. 54, SEC. 341.-lu an

action against defendants for negligence in net

keepiflg sufflcieritly 9, cured a bridge, which had

passed from the crown under their control, ini

consequeilce of which it broke away fromt its

fasterlifgs, and iinjury was thereby caused te

plarttff. IIeld, that def'îndants were liable to

pillintiff at comnhli law in a civil action for the

iDjary susîained by him, although the property

and f-cehold in the bridge were flot vested in

tbem; - ud that they were not entitled te notice

of action under Cou. Stats. U. C. ch, 1626, as

they were sued, net for acts doue, to which thai

statute alone applied, but for acts omitted to be

doue by thern. Jfeld, also, that defendants wer(

bound to maintain the bridge, after it came intc
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DEDUCTION FROM PItICE AGRaEED upoN-LiQui-

D)ATED DAMAGrs-ADItISSIBILITY IN EivIDEse .-

An agreement ln writing, by whioh plaintiff un-

dertook te do for defeedant certain work therein

specified, contained the followiflg clause: "The

whole of the work to be coxnpleted, and the miii

in good running order, by the l5th of April

nezt, under a penalty of ten dollars per day

frein that day until completion, as aud for liquc'

their hands, in the same state of repair that they

,would have been if it had been built hy tbem-

selves, and not rnerely in the condition in which

it was when tbey received it from the crown.

Semble, that if tbe accident con;plaiued of hîd

occurred 'within so short çi period after the trans-

fer of the bridge to defendants that they had not

had tinte to ascertaiu the defects, they would not,

under the circumstaflces of their not havingr had

any voice eitber in its construction or lu its

transfer, have been hiable to plaintiff. Quoere,

whetber the Commissioner of Publie Works, if

furnished with fonds to repair the bridge, would

not have been hiable to in(lictment, if, with full

knowledge of its dangerous condition, he had

wilfnhly neglected to repair it. Sec. 341, Con.

Stets. U. C. ch. 54, does net limit the responsi-

bility r<f counties te the samne kind of responsi-

bility tO which magistrates in Quarter Sessions

are subjected, that is, to criminal responsibility

lnerely: the objeot of the steitute is te transfer

front the magistrates to the county couincils all

their powers, &0., and on the completion of sucli

transfer, the councils are to hold the property

affected in like manner, and subject te their

gelleral duties and liabiîities respecting other

property belongiug to them : (T1arrold v. Corpo-

rations of Simcoe and Ontario, 16 U. C. C. P. 43«)

MUNICIPAL CORPORLATIO-;FAILUREI vo PRO-

VID)E SEwicRÂG.-A municipal corporation is net

hiable in a civil action te a private preperty

owner, for failure te provide sufficient suwerage

te drain bis lot. The public duty to provide

sewerage and drainage for the city in the first

place, is quasi judicial, and the exercise of dis-

cretion as te the mauner of performing it, is te

be distinguished from a neglect of dnty, by whioh

a sewer is so badly coustructed or allowed te get

80 eut of repair as te beceme a nuisance, fer

which the corporation would be responsible:

(iiv.City of Brooklyn, 5 American Law

Register, N. S., 3,3.)


