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have issued execution on the judginent without
.tking thre prîïâent stepà.-

As to the- first objection there is no doubt
that if the judgoeents of the Court of Appeal in
this Province, are to govern,* the judgment in
question is stili in fuit farce, notwithstanding the
-lapse of more than ten years since it was en-
tered up.

It will hielp to have before us the deciSions
that have been given on this point, both in this
country and in England, that we may sec how
the former are affected by the latter.

And first I rnay say that section 8 of the
.English Act (37-38 Vict., c. 57), corresponds
in cvery material point, with sect. 23 of our own
Act (R. S. O. chap. î.o8), excepting, of course,-
that 4'twelve years" in the former is "'ten
years"I in our Act.

The latter reads; No action or suit, or
other proceeding shall be brought to recover
any sum of money secured by any mortgage,
judgment or lien, or otherwise charged upon or
payable out of any land or rçnt, at law or in
equity, or any legacy, but within ten years next
after a present right to receive the same accrued
to some person capable of giving a discharge
for or release of the same, unless," &c.

It wiUl be borne in mind, too, thxat by the Act
24 Vict., C. 41, s. îoe it was enaçted that Cino
judgment, rule, order, or decrce for the pay-
ment of money of any Court of Upper Canada,
shall create or operate, as a lien *or charge upon
lands or any interest therdin."

Wel corne now to the cases decided in our
own Courts.
. (i). A/ian v. McTavish, 41 U. C. R., 567,
(June 1877) in which it was held by Morrison, J.,
that a covenant in a mor/gage was good for ten
years onty.

This case was reversed on appeat (sec betow).
(2). Caspar v. Keachie, .41 U. C. R., 6oi (Oct.

1877) in which it was held by Wilson, J., that a
judgment is to b. considered as "'charged upon
or payable out of land » ; that a writ of revivor
or suggestion is a " proceeding " under the Act,
and that a judgment is vatid for ten years only.
Watson v. Birch, 1 5 Sim. 523, quoted.

(3). A/ian v. A(cTavisk, 2 App. -R. 278, Jan.
3rd, 1878, (sec above) in which the judgm.nt of
Court below was reversed ; and hetd that a
covenant in a mortgage was valid for 2o years.
Hunier v. Nockoids, i Mac. & G. 64o, followed.

(4.?iev. O'Loane, 28 U. C. C. P. 5o6 (12th
Feb., 1878), where Gwynne, J., held that the
statute apptied to att judgments, and that ten
years was a bar. Watson v. Birck, (supra)
approved of. Hunter v,. Nockoids, (supbra) flot
cited.

This case was 'also reversed on appeal, by
(4) Boice v. O'Loane, 3 App. R. 167 (lune 1878).
Moss, C. J., approved of the reasoning' of
Gwynne, J., in the Court below, but said it was
not consistent with Hunier v. Nockoids ; which
case was approved of and fotlowed.

The only English cases I refer to, are,
(i). Watson v. Birck, i i Jur. 195, S. C. 15

Sim. 523 (1874>, deciding that all judg-nents
came within the Act then in force, and not only
such as affected land onty. Fottowed by
Gwynne, J., in Boice %v. O'Loane.

(2). Hunier v. Nockoids, i Mac. & G. 64o
which decided that in actions upon covenant,
or debt upon specialty, the limitation is 20 years.
Approved of and followed in Allan v. Me-
T"avisk and Boice v. O'Loane, both in appeal,
(supra).

Since the decision in Boice v. O'Loane in our
own Court of Appeat, two other cases have been
decided in England :

(3). .Sultan v. Sultan, L. R. 2 2 Ch. D. 5 1
(1882), in which it was held that the limitation
Of 12 years applied to the personal remedy on1
the covenant in a 'mortgage deed, as well as to
the remedy against the land ; and that the
action (on. on a covenant in a mortggge) was
barred as well as regards the covenant, as the
right to sue.

(4). Fearnside v. Fint, L. R. 22 Ch. D. 579,
(1 883). Here the mortgage debt was secured
by a cotiateral bond, and it was hetd by Fry, J.,
following Sultan v. Sut/on (subra) that no dis-
tinction existed between the covenant in the
mortgage and the bond, and that the remedy
on both was barred after twelve years.

The point raised in att these cases seems to
b. simpty this: do the words " or otherwiso
charged upon, or payable ont of any land,"
relate back to, and are they to b. read in con-
nection with, the previous words, "«secured by
any mortgage, judgment " (RL S. O. chap. io8,
sec. 23).

If then it has been expressly decided that the
personal remedy on the covenant in a mortgag«
is barred after the lapse of twelve (i.e. tons, ini
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