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of this Court, since the trial of this action, the judgment, pro-
nounced at that trial, establishing the will propounded by the
plaintiff, could not well be disturbed; though, but for that ad-
ditional evidence, the Chief Justice would have been in favour
of allowing the appeal and dismissing the action.

There were circumstances connected with the case which made
it one of those in which the conscience of the Court should not
be satisfied as to the validity of the will until all available evidence,
material to the issue between the parties, had been adduced and
the plaintiff’s claim well-proved.

Having regard to the learned trial Judge’s findings, and to the
additional evidence, the Chief Justice was not able to find that
that had not now been done.

But the case was one in which the defendant should have her
costs of the litigation, throughout, out of the estate of the testator,
down to and including the trial, because the case was one requir-
ing careful investigation, and one in which strict proof of the val-
idity of the will was needed—proof of which all persons disap-
pointed by it had a right to demand; and her costs of this appeal,
because it was well-brought, and the plaintiff retained her judgment
largely upon the evidence adduced by her, by the leave of this
_Court, since the trial, evidence which should have been adduced
by her at the trial.

RippeLL, J., agreed in the disposition of the case as set out
in the judgment of the Chief Justice.

Lennox and Rosk, JJ., also agreed.

Appeal dismissed.
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