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There rexuains to be considered the further contention of the
defendants that the plaintiffs and their predecessors ini titie have
lost through non-user their titie to and rights over the part or
lot 3 on James street which lies est of the east wall of their
present building on the northerly part of that lot and its pro-
dtxction southerly....

I think the reasonable view is, that, fromn the time the
James street driveway was elosed at Ieast, there was no such
cessation of use or occupation of the rear portion of lot 2 as to
debar the plaintiffs and their predecessors in titie fromi their
interest therein and their riglit to pass over the Hughsoni street
alleyway. 1 bave reaoehed the samne conclusion with -regard to
-the time prior to, the closing of the James street driveway.

1 must accept the evidence offered for the plaintiffs.
Masxy of their witnesses are in a position to, speak of the condi-
tions, and what they say is consistent with other qireunistanees
whieh one cannot overlook. I have to conclude that the defend-
ants have failed to prove that the plaintiffs, who have the paper
title, have forfeited through want of use or f ailure to occupy it.

TPhe plaintiffs alse ask an injunction restraining the defend-
anits frein using any part of lot 3 on James street -for the pur-.
pose of affordîng aecess to lot 2 on James street, part *of which is
owned hy the defendants. No sueli right; la expreswly given te
the- defendants hy the conveyance to them of that lot or as
appurtenant thereto. Any right they possess te, pass over the
reair part of lot 3 on James street was acquired in the convey-
a9nee fron 11i1l to thexu of the rear portion of lot 3 on Ilughson
street by which. they uiso acquired "the right, title, aind initerest
of the granter" (11i11), "if any, over the rear 12 feet of lot
vuniber 3, fronting on the east side of James street in the saine
block, as reserved in instrument number 46171, duly registered
in the registry office -for the county of Wentworth, in eenxmiion
with the owners, tenants, and occupants of the remainder of
said lot number 3V"

What was reserved by instrument number 46171 was "a
rigit, of way 12 feet wide along the easterly houndary " of lot 3
on James street, "such right of way to be used as~ right of way'
for" Hill, who then purported te be the owner of lot 3 on Hugh-
son street, and Farewell, to whom Hi11 was then conveying lot
3 on James street, subject to the right so reserved. It is evidient
that whatever easement was éreated over the rear 12 f eet of the
*James street lot wus intended for the use and benefit of the
owneirs of that lot and of the westerly portion of lot 3 on Hugh-
son street, and was soeconfined.


