
ME BEKNIA.607

Bt>YiD, '. :-l do not think that 1 should consider the cases

puit iu iu order to determine whether the plaintiff can recover

en the covenants and refuse te be redeemed. When I loeked at

the record and my notes at the trial, 1 found that the defend-

mut set tip that the exercise of the power of sale by thie first

mnortgagee was fraudulently procured by the plaintill. But,

on the opening exainination of the plaintiff as his owni willnuss,
it was stated by bis counsel that "the plinitifl admnits the

right te redeemn as to the land and as to purchaise by -Croft,"

whetreulponi 1 rled that the onus rested on thie defendant ta

mnake out that lie was flot hoind by hie miorîgage.
The couirse of the trial was stopped and ehangedl by this

<admis.sion, and 1 do noet think that the plaintiff should be

uillowed uowv ta r(eede from it. It is no hardship l'or the plain-

tiff ta give tip the land on being ýpaid the niortgage and ail his

outlay.
This direcýtîi wiIl be without costs ta either pat.The

endorsemnent as made a[ the tinte on the record will sitand.

flov), C. DEEBR231m, 1913.
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Motion by WiIiain Rogers for an order determîning ques-

,ions arising upon the nwi]l of Edwin JBeekiniglian,deae.

W. J1. Code, for the applicant.
G. F. Ilenderson , K.C., for ce,(rtin enfciris
J1. A. Illutcheson, K.C., for the executors.

]Beyn), CI.:-TPhe testator's will is dated the .5th Octoher,
1910O, and he (lied on the 22nd of that nonth. lie directs

debta and funeral and testamentary expenses te heà paid byv

his executors, and directs themi to ereet a he-adstone over his


