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THE LAW OF COMMON CARRIERS.

THE RESPONSIBILITY OF THE GROWN WHEN ACTING AS A
COMMON CARRIER.

By Cuartes Morse, K.C, D.CL. ~

A

It has for a long time been accepted as & prineiple of law that the Crown,
in respect of the conveyance of goods over Canadian Government railways, .
is not in the position of a common carrier. In the case of Lavoie v. The )
Queen, 3 Can. Ex. 96, the learned trial Judge made the following observation:—
“In The Queen v. McLeod (8 Can. S.C.R. 1), the msjority of the Court,
following The Queen v. MéFarlane, 7 Ca, 8.C.R. 216, held that the Crown,
in respect of government railways, is not a common carrier.” e
In view of its fmportance the soundness of this doctrine is well ‘worth a8 R
careful enquiry. : 1 ' "
Before discussing the opinions of the Judges ip the two Supreme Court
cases above mentioned, it would be well to examine some pertinent provisions
of the Exchequer Court Act and the Government Railways Act, and then
review the principles upon which the legal lisbility of 4 common carrier are
based. ' s ‘ :
In the first place, by sec. 19 of the Exchequer Court Aect, R.8.C: 1906,
ch. 140, it is provided that “The Exchequer Court shall have exclusive original
jurisdiction in all cases in which demand is made or relief sought in respect-:
of any dnatter which might, in England, be the subject of & suit or action
‘ against the Crown, and for greater certaihty, but not so a8 to restrict the ' )
generality of the foregoing terms, it shall have exclusive angmal jurisdietion ( .
in all cases in'which the land, goods or money of the subject are in the possession -
of the Crown, or in whioh the claim arises out of & contract entered intoby or on Y
behalf of the Crown.” i T o Ce
Then turning to the Government Railways Act, R.8.C.
abundantly clear that parliament,.in egacting certain of its
templated that the government railways would oarTy on the business of v
common carriers. For instance, by sec. 46 of the said Act the Governor-in- -
Council may impose and authorise the collection of tolls and dues upon any .
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