
TRE LEGAL NEWS.

SPeak te the date of the birth." Page 270,
BEd. 1878. There is now in England a statute
Whlich makes a oerti6icate of birth proof of
the date of the birth, pro'vided the identity
18 established, but this statute does net ex-
clude the cemmon law principle as te,
evidence on this point. See same author,
page 883.

Removing ail ether questions of a miner
Charact.er which were raised in the present
and the ether cases submitted, and which I
COusider as of ne importance, baving already
declared the facts of the sale proven, I bave
I1w te apply the principles of law, as I
tinderstand them, te the circumstances of
the Cases. The nude facto proven are the
sale and the minoritv of the persons te whom
it was made. The first question which pre-
sente itself la whether the presecutien was
Obliged te preve the guilty knewledge on the
part Of the defendant at the time lie delivered
the liquer-or, under the law as it is framed,
18 that guilty knowledge te be presumed ? It
le au uncontested principle of the cernmon
law that " when the intent te do a forbidden
thIIlg is wanting, a persen commits no offence
iu law, although he dees that which is cern-
eletelY within ail the words of a statute
wbich prohibits iL, and which ie sulent con-
cell'ing the intent?" The mena rea or guilty
rai)id ie an essential element in constituting
it breach of the criminal law . . . unless
a cOnItrairY intention be expressed in the
etatute."~ Seal Endlich page 180. And as

arnParke says (Bishop's Criminal Law,
Par-. 303): "lThe guilt of the accused must
dePend on the circumstances as they ap-
PearOd te, him."l IlAgaiii," says Bishop, " a
st'tute will net generally make an act çrim-
'rial Unleris the offender's intent concurred
Wlth hi& act, because the common law re-
qluis8 8 such concurrence te, constitute a crime.

'Case Of overwhelming necessity, or of
hCeet Iflistake of facts, will thus be excepted
eut of a general 8atai.ory prohibition." Yet,
it ie alleged "lthat when an act is prohibited
absoîulteîv, and the law is silent as te the
inteut or knowledge, iL ie sufficient for the
Presecution te prove the commission of the
a'et lvro0hibited, and by law the defendant is
Pre8umned te, have int.ended te de that very
thing. " In discussing titis point, Judge Ste-

phen, in his History of the Criminal Law of
Engiçtnd, page 114, vol, ii, says: IlSome de-

gree of knowledge, is essential te, the criminal-
ity both of acte and of criminal omissions,
but it ie impossible to, frame any general
proposition upon the eubject which will state
precise]y and accurately the degree and kind
of knowledge which ie necessary for this pur-
pose, because they vary in different crimes.
In many cases there is ne difficuity, because
the definition of the crime itself states exphi-
citly wliat is required. Thus, for instance,
the receipt of stolen goods, knowing them to
be stolen; the passing of counterfoit coin,
knowing it to be counterfeit, etc. It la more
difficult to say what, kind and degree of
knowledge is neceseary in the cases of
crimes whitýh are net s0 defined as to avoid
the difficult.y." And at page 116: "lThe
effect of ignorance or mistake as to parti-
cular matters of fact conneûted with an
alleged offence is a matter which varies
according te the definitions of particular
offences." And this is where the difficulty
lies as to, the application of the clause
of our etatute which prohibits the sale
of intoxicating liquors te minore. Speak-
ing on the eubject, Bishop, in his book on
Statutory Crimes, par. 355, says: "lBut there
may be a capacity for the criminal intent,
while yet ne crime is committed, though the

outward fact of what otherwise were crime
transpires. It la se when one having a mind
free from ail moral culpability is misled con-
cerning facts." The books are full of illus-
trations of this doctrine. But the books
also contain a few cases, principally Massa-
chusetts enes, in which there la a real or
apparent inread upon this doctrine, net
mucli to be commended. The presecution,
in its factum, has cited many cases, moistly
from the Massachusetts colirts, stating the
doctrine titat where an act is positively pro-
hibited by law, the presumption of guiît is
presuined and cannot be rebutted. 1 may
say here that, relying upon the best author-
ities on the subject, 1 cannet for a moment
accept as eound and based upon the prin-
ciples of law such decisione. There, are a
few rem arks by Bishop about these, decisions.
Other cases are cited by which'it was held
that such a presumption can ba rebutted.


