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issuing eut of the land. Giving the word its strict legal significance there-

fore. ensenients and licenses would not corne within the Act. It seems to, Xihave been taken for granted, however, that the words 11rights reserved"
ext ended te esasments, and lioenses as well su pro»iL à prendre.* If this is &o,
the statute merely vested the soil of the highway in the municipality, and
afflrmied the cominon law rule as to rights acquired in the seil prier to dedica.j
tion. That enaetment hms been substantially altersd ini form ini the Ontario
Municipal Act of 1913 (3 & 4 Ciao. V., o. 43, s. 433), whioh provides that
"the soit and freshold of every highway shail b. vested in the corporation or
corporations of the municipality or municipalitis, the couneil or counoils of
which for the finie being have jurisdiction ever it under the provisions of the
Acet"; an.d by e. 432, ail roada dedicated by the owners of lanid to public useA
are declared te b. common and public highways. It will be notioed that the
affirmation of the common law rule saving anteceden. rights has been omitted
frein this enactînent. But the mere silence ef an Art of Parliament is net
suflicient te take away a common law right, very clear words are needed Io
have such an effect, and any interference wvith a common law right is strictly
construed by the courte. The words "subject te any rights reserved by the
pcrson who laid eut the highway" ini the fermer Act, being oaly an affirma-
t ion of a part of the commron law rule, it is submitted. that their omission in
the Act cf 3 & 4 Gee. V. andi the general repss.l of the Act of 3 Edw. VIL.,
dû net destroy the cemmon law right. The judgxnent in the Abe.1 v. Wood-
bridge casu states in part, however, that "there je noe scape from the conclu-
sien that the effeut of this legisiatien and of the repeal of 3 Edw. VIL., c. 19,
which was concurrent with it, je te remove the qualification te which under
that Act the vestîng cf highways waa subjeat, and to vest ab.olutely and
wîthout qualification the soil and f reehold of thein in the municipal corpora-
tien." If this decisien is correct, once land beconies a highway, it cau bc
suh ject to ne other rights than those of the muuicipality se owner in tee. If
the statuts acted by way cf expropriation cf the lands that would be a fair
statement cf the law. But it je submitted that the statuts dos net create
the highway. The public rigut cf +ravel ie gained either by dedication or by
prescription. In the fermer case, the owner cannot dedicate mors than hie
has, and the public right must ho subjeet te the rights already exdsting. In
the case of prescription, a grant must be preouxned, and the publie canot
acquire a greater riglit than the owner could have grauted. The acq.isitiou
cf such a public right te travel is a ueceesary condition preeedent before the
îîtatute can eperate. It is only when that condition hm, been t ufiled that the
Att vests the soil aud freehold in the munîcipality. But the ownership cf the
soit and the right te travel are twe differeut things, the oe being La the muni-
cipality, and the other being a publie right. Nothing iu the statuts sularges
the public right. Nor is there anything more ineonsistent in the vesting
takAng place undpr the stattte aubjeet te existing rights than there wtin l the
case cf a dedicatien at common law. Mereover, the neceary condition
precedent being the generceity, neglect or indifferenceofe the owner et the
land, the statuts cannot eperate as a confiscation cf the property cf auother

*''f annotation, 40) r).L.R. 144.


