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6. l'ho 8euding of hill to tho (Jmud Jury without a pmrvltmloary couptaitit, tation, of crime, lîo'vver greuudless and corrupt th0 charge of it
arrrust and ,xansatlou, lu lit îlelatlon ofilaw. niight bho; amd if coutiteuaiicedt, liow mnany olfenrders would go

0. ca- of VI.utionm .f t he menue taum. nd ofiluoatliis "P1On thü 1ýua' unwhippedl of justice by the comnmencement of a similar prosecu-
k'ood erder (if oit-ty, su' excptiuns to the"s rUuo tien agaitist, th accuser iu tlie prcviou4ly instituted one, and titis
In the Court of Quarter Sessions of Lrie County. for the sole purpose of bringimg about an arnicable cessation of
]uicitment for Perj'mry. liostilitics, or te operate on tl.e foars 0f the adversary, and thus
The fucts are fully stated in the Opinion of the Court. mUie prosecutions whieiCI, if carried on, wvould lîring otfenders to
J)aveliport, Dist. Atty., and GaIIraith, for Cocmmwealth. justice and xnerited puuishiment. Courts of jusdice 8lIould ncver
Marvine, Ifartshall, 8*11 and J)otiglasu, for dcfeudant. give cossntenance te a prartice liksi tîmis, or it would bc t;ubvcrulvo
The opinion of the Court tvas delivered by of the ends of their ceation-tmo protection of creditors and
DFnnicxso.ý<, J.-The miotion to quash tho indietmolnt le this Illjured persons in their legal rights, and the punislinent of evil

case, is based upon several errors nlleged te bc apparent in tho doors. In general, it is tînie enougb afler the civil suit, or tho
facts embraced le tic following stateinctit. criminal charge bias pasd tic test ofjudicial trial, or beeni otimer-

The defeudant, brought au action in Foreige Attachassent against Wise dispos4ed of, te commence the0 investigation of olfeeces which
Foi & Van Ilook of Washington City, ie the Commsson Mlens of bave, originatcd doritig their progrcss. If it is attcrnpted beforo
titis cauety, and at the meeting of tho court i. 'May last a ruls this, it should net bo witlîeut soine apparent necessity for it, or
was taken on the plaintiff te eho-e bis cause of action, and why tue direction of the Court. Titis course will lcave causes and
the suit itself sliould net be quashed. Ie obedience te titis rulo, criminal charges te bo disposed cf on their intritisie Scerits, wîth-
tise plaietîfi mado an aiidavit le wbich lie set up varices matters out bcing aifectedl by the prejudices wvhicL nsight attaeh te tlîem
arisîng out of dcaliîîgs which laed taketi place betweea imsoif and front prosecutions subsequently get upt îuvoiving the purity of tie
the defendantq, ned le which ho alleged Le hadl been wroned te prier seoves, motives anfd actions.
the ment of several thouscnd dollars, and ciaimed thse right (o The insufiiciency of the avernients in the defendantVs cmdiav*it
receive the ramie in the lîght of consequential damages. Thse as a ground of perjury, because not pertinent or material te tic
court being satisfied that the action was net founded iii contreet, ceurt's adjudication in quasbing the suit of forcige attachaent,
smade absoluto tho truie and the suit was dismissed. On the saumo Leiever mucli wo might bo disposed te regard thorein thet liglît,
day, or thse one foliewing, the dcfedaîîts wet before a magistrate, (wero the preseet the prdper turne for their consîderatien) would
ce the city and madie a formai complaint against the defendant of more preperly lbe noticeable on i. traverse of the iedicttnent; and
perjury, saidi te have lieen cemmitteti in this aflidavit, upen 'whicb we therefere pass tbem by, and comoe to tlo peint on wlîich wu
a warrant was issued anti the defendant, arrested ; but afîer a disiaiss tho bill as impreperly brought into ceurt. Tho defendant
hearizeg and examination of thse charges befere tho magistrate, Lad been ence arresteti aed dischar.-ed by the magistrate becausei,
hoe was discharged on the grounds-as tise transcript frein tho in bis opinion, the greunds of the accusation ngainst hum wero
justice's docket states-that the avermeets le the affidavît were lesufficient te predicate legal guilt upon ; and aîtheugh titis would
imamaterial. Lowry thon breughit sait by ordinary process cgainst by ne means prevemt a sabsequent complaint fer the sanie suit.
the saine parties for the saine cause of action on wlîich the fereige posed or aictuat offence on whicli lie night bo arresteti and lielti to
attachint was instituted, and that suit is still poudiing and unde. bail, or eommnitted l'or iront of it, yet it slîould of its9elf, le tlîo
termineti lacourt. Frein an afidavit mado on the houriig before absence of any other cause for it, forbid the sending up ef a bill of
ise, it appears tliat Lowrry ires requested by citizens of Erie, ln a indictinent unlcss lie iras a fugitive frein justice, irLieli it is net
publie meeting, te proceeti te *Wshington te aid ia securing the Ipretontied thse tiefeedaut was wien titis second celeplaint and wer-
appeotient oif a certain naval officer to a particular vessel, wish rant,%mas mado ced issuedl agaiust 1dm. The supposeti Lnowledge
irhies le complied. This îvas the week of the August Sessions, of the defendant*s absence, or of ]lis purpese te louve homne for a
aed on thse day ho ieft, e.- on thse ono following, Fex & Vaeiloek brief period, lisen thse lest compiaint was imode, and thse apparent
went te another magistrate of the city aed made a sirora coin- haste in having the warrant returned and tho bll sont te tlîe
plaint fer perjury, siesilar te tlîe one prcvieusly made ngainst the grand jury, migist pnssîbly subjeet Lis accusers te a severe criti-
defendant, on irhicis a warrant iras issued aed placed le the lbands cisin for runnieg in the matter et *ise time and la the rnanner they
of a constable, elie returncd it tlîe saine day-that the defeedaet did, and us indicatiig: motives moe te gratify prîvete ends auîd
coulti not be foued. A certificaeocf tiis mas matie ont and feeling thant to premnote public justice. The mtotives, liowever, if
handed te tho Dtistrict Attorney, by isoin a bill of indictinenti over se impure, woulti fot justify tise court in quashing the iedict-
was preparcd aed sent te thse grand jury, and was returned jeto mont. IWitit a jury they miglît hlavo, a very decideti ced coetrollîng
court as truc. jeinflunce, but could net, or retiser sisould flot, if guilt mas eceartly

Tiseso are tho niaterial facts; anti tlo compliaiet made la rela- cstablisiscd. Ail tisat we have te consider is, were the precediegs
tien te thein is, tliet tlîe sending up of a bill of indictinent witl- subsequent te the issuieg of the. econd warrant legally riglît ? la
eut a previeus epporttinity being: effereti the defeedaet of an Englauti tho establislieti course for centuries bas been, isoen one
examination ant icaring before tIse mnagistrete, ced especially is charged] witis a criminal otteece, to bave cemplaint tliereof mado
ater lie ]bcd ben arrested ced dischargeti on a fermer warrant before a niagistrate, irhe issues bis wvarraet, upon mîzicli the
aud iseering was illegal ced oppressive ; aise, tliet thse charge it- accused is brought before huai for elarainction and lîearing, and
relf was premature aed univarrenteti mule thie suit in which, the mlien this is througli with he is then let go on bail or committed for
aflidavit was made as the cause cf action mas still pouding li want of it, or is disclîarged. If thîe latter, it is because tise nin-
Court, and furîlier, that the avermeets le thse acftavit mero imma- gistrate is satisfied of the absence of gtsilt, or it would be Lis duty
tend cead colîcteral to the real question before tho Court in the te have the Accused detaineti te nswer the charge. Sucli lias
npplication te qucssl the foreiga attacisment, ced not suflicient te been the uniforsti practice la titis commoarcealts siece its first
'Warrant a charge of perjury. organizatioe as such ; antI mmat tume ced usage lias tlîus niotureti

In determininig tlîe motion before us, mo do net deemn it essen- sheuld ho regerdeti as a fon2damental right, cnd net te hoe intrudeti
tially necessary to decîde that the complailît for the allegeti per- upon except for palpable reasons.
jury mas prcmaturely maGe, as tbis is oee feature ie the lair Indecd the law is jouious for thse reputation and protection of
irhicli gives contrelling influence ln the disposition mc xmust niake the citizen, ced WIll net necdlessly subject humi te thse severe ordeal
of it. We tae occasion, homever, te say that as a generci raie of a judicial investigation for n aelleged offence, on the first impu-
it us wroag for a party te commence a crimnal prosecution tation of if, %visn a more muId, less czposeti ced expensive one
against Lis adversàry in a civil suit, for a supposzd perjury coin- will ansmer as maIl. If probable guilt is mcde apparent, tie
snitted in somre collateral proceding, during its pendeecy anti accused is niade cognizant of it eit the outset, and who bis accuser
before its final termsination;, amuI sin Court wIli kinwingly rilloir it is, and is thius enablcd te preparo Lis defenco le court. But of
te bc donc unless tlîe course of justice îvould suifer te refuse it. wuet use is titis rule, cnd wîma protection eau it aiford te tise citi-
A contrary practice %vould have n tendency te produce the most zen, if it niay ho disregardeti nt pleasure, or evexi under a secm-
eerious miscliief, cnd induce many ae honcst but timld creditor to blance of coîiforinity to Il,, ulale it is apparent tlîat tlîo design mas
forego bis ilits, rather thtan have binself subjccted te tise impu- te prevent, a prelimnary examination beforo tise magistratc, the


