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nbout the office from which execation i3 under such circumstances
to issue.

la ordec to determiae this, it is important to remembder that
the first practice wos o have but one eoflice for this court, where its
rolis were kept, whence ity writs issued, where ity rules were made
at, costs taxed, ead papers snd proceedings filed.  Such was our
origtaal pracuice founded on and derived from the practice i
Faygiand, angd step by step sltered here, and even pow though
more ciearly expressed in the earlier stalutes, cach deputy’s office
is o hmited porticn of the principal office in which certssu specitied
things may Lo danc because the legislatura has permitted them to
be done.

Tho enguiry scems Hmited therefore to this—is this one of the
things cuthorised by the statutes ? and io answering the question
it appears ta we that tho maxim expresss unms est cxelusio alterius
wast apply.

It cannet be supposed tuat the C. L. . Act was intended to
copfer the power cf issuing executions on the deputy clerks of
the crown i this particular case, becnnss when it was passed no
such executions covld be assucd out of the court at all.  And a3
the act which gutberises their being issued, is silent qn this sub-
ject, we mast, in my opinton go back to the old practico by which
the various proceedings in & csuse were gos srued ; and nccording
to that { thiuk it is too ciear for question taay the execution mast
in cases of thig kind issue as uuder tho Eunglish Stetute, from
the principal office. The proceedings were all in term at first,
Theu the costs were taxed in the pnncipal office, and from that
office and that office only, as appears to me, could the execution
to enforce obedience to therale go. The previous proveedings
were neither instituted nor cairied on in the outer oftice.

It is objected, however, that the summons i confined to setting
oside the exccution, and that it shonld go higher and apply to set
wstde the proceedings taken in the outer office, ¢n which the
execution was founded. But beyond fling the rule, the sllocatur
and the proccipe, noihing appears to have been donen the outer
olfice. Thero is no step or procecding actusily rendered neces-
sary 10 be taken, after the rule is made for the peyment of costs,
as s furtber prelimipary to issuing the executions unnless the
Sling a preccipe for the writ.  The rule is the sutbority, and sl
the proceediogs terminating with the rule aro in the principal
sfice. The filing of these papers in the owter offico 1 look upon
as n nuliity.

On the whole I think the order should issue &s asked.

Ordered accordingly.

McCorryx v. KeoR ET AL,

Taterydeader-wDuty of Shervgas lo yestoration. of goods when issue deferinined in
Javor of clasmant—~Effect of interpieader order.

1t §2 00 part of the duty of & sheriff, under an srdinary foterpleader fssno, which
has beer detasmined 10 favor of the thimaal, without teader of hus costs for
£0 daifig, o Yestore tho 5oods seszed to 1he custody of the clatmant ia the same
stato 85 they werv at the timo uf thaasizure,

The propes mode, howover, of raking such & question would be in sn action
agutaet tho shentll for withbolding the goods and mot oa ar application to «
Judgo for an ocder on him 40 Teatore them,

The §nterpleader onder beoing for the aberifd's protection onls, an actfon wovld boe
at the ault of the cfajmmant to rocover from ihs execation creditor the damages
tucldent to, ur atising out of the sefzuse.

{Gth Janvary, 1862)

An interpleader order was sued out on 11th October, 1861, in
8 cause, Kerrlot ol v. Fullerton et al, 1he plaintifi, MeCollum,
beiog claimant.

It ordered that the eheriff of Kent, on payment of appraised
¥alue of goods scized into court by claimant, or s much as might
be sefiicient 10 antisfy the exccution within eeven days, ar on
clsimant’s giving security withia seven days, for tho payment of
the same amount, tho sheriff should withdraw from possession.
That until such payment or secusity he should remair in posses-
sion, and the claimant should pay possession monty for the time
be shou'd continue in possession from the date of the seizure,
uniess the claimaat should desire the goods to be sodd by the
sheriff, in which case he wns to sell the same and pay the pro-
ceeds into court, after deducting the expenses thereaf asd the
possessicn money, 3 no paymeat were made, or security given
by claimant within seven days, it was provided that the sheriff

might sell and pay proceeds inta court. Then the order provided
for the trinl of an wwsue, and reserved tite question of costs and
repayment of possessior: money, and sl further questions.

Frow the sffidavits filed, it appeared that the goods i question
were seized in a store in the village of Morpeth, whicl stove was in
the occupution of the claimant That claimant requested the
sheriff’s officer to take awny the goods and allow her to carry on
fier business in the atore, und said she thought it advisable, and
desired bim to take the goads to Chatharme, as she thought in the
event of o sale they could not be well sold in Morpeth, and she
diyg not intend to bid.  Ifer attornies also reguested the sheriff to
have the goods removed to Chatham, as they would, in the event
of a sale, bring & better price there, and they threatened to bring
aa action against the sheriff on behalf the claimaat, if bo did not
forthwith remove the goods out of the store. Asg thero was no
placo tn Morpeth to which the sheriff could remove them s as to
be gafe, or where they could be insured, the sheriff removed them
to Chatham and got them insured. No paymest into court or
sccurity was given by claimant, but on 14th Octeber claimant’s
attoruies gave the sheriff notice to sell the goods eeized  The
sheriff advertized for n sale on 31st Queober—could not sell, and
adjourned to the following Saturday, but there were no bidders,
and the sale was furtber adjourned til} the Mth November,

Onp the 4th November the issue was tried and found in favour
of the claimant, aand the defendants on the interplender order
rotified the sherif nat to sell, as they would dehiver them up, and
there wns no saje.

It appearcd ¢hat on the 7th November the defendants’ atltorney
notified the claimant’s uttorrey that they would give up all claim
to the disposat ot the goods and pay the costs.  The claimant was
willing to take back the goods, subject to her right for damages
for the seizvre and resulting therefrom, sud thereupon claimant
applied for and obteined a sawmmons calling on the sheriff and on
the deferndants to shew cange why the shenff should not forthwith
return the geods and forthwith place them in cishmant's shop
whence they were taken in the ssme masaer as he fowad them
wheu ko made the seizure,

The defendants sppeared, but offered no oppoesition to the
restorstion of the goods.

The sheriff appeared, represeating he had been put to great
expeneo in keeping the goods, in removing them from Morpeth,
io insuring them, advertising for sale, &c., &c., for all which be
received nothing, and he resisted being reguired to take the goods
back to Morpeth,

Drarex, €. J.—The interpleader 18 meant for tho protection of
the sheriff, though the relief and indemnity he thereby acquiresis
deemed so beneficial that, generally speaking, the costs of making
sud attending the application will noc bo sllowed him. As to
poundage, I do not vnderstand any claim 8 advanced. If it were
{ eould not sustain it, butthe expenszes which occurred after tho
iaterpleader order was made is o differeat matter,

tiis continuing in possession was contemplated by the inter-
pleader order, at least until the claimant had resolved whether
she would entitle berself 1o have the goods at once restored.

Instead of this she directed their removal to Chatham, and their
sale, and now she asks for thoir return.

1 cnn seo no reason or justice in compelling the sheriff, aader
these circumstanees, to carry back the goods to Marpeth—and ag
to 50 tauch of the summons, 1 thiak clearly it should be discharged,
and as I read it, tho return asked for is really s return to the
claimant’s store ot Morpeth, and in refusing to order that, I dis-
charge the summons.

At the same time, I think that on tender of the costs of remoral
to Chathaw, of the oxpense of insuring aad safe keeping, the
sheriff should at once resfore the goods.

I was io some doubt whether 1 could not with propriety, order
the insurance and expenses of keeping possession to be paid hy
the execution creditors, but if tho claimant pays them I do 1t
see why sha may not claim these, or such portiong of them ag are
attributebie to the execcution crediter®s conduct, in an action
against them. The interpleader order though it protects the
sheriff againat any action, extends its protection no further.

I think, therefore, the soundest conclusion is, that the claimant
should pay them; but this, is an opinion, not an order. On



