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making the levy shall distrain ss well for the amount of the
rent” claimed and casts, as the money he is directeq to levy
under the warrant, and section 178 provides what costs
shall be chavged ¢ for every additional déstress for rent in
arrear.”

The exemption act relates only to goods zeized under
process of execution. The words of section 4 are: “the
following chattels are exempt from scizure under any writ,
out af any conrt whatever it this Provinee,” &e. ; and the
151st section of the Division Coust Act as altered by the
act of last session is to the same effect.

Now under a distress by a Jandlord for rent in arrcar, the
goods menticaed would be lizble to be distrained, and the
question arises, would a bailiff of a Division Court, after
making a levy under a writ of execution upon the premises
leased by a defendant, and on receiving after such Jevy, a
claim for rent from the Jandlord of such premises in proper
form under the 3176th section of the act, be justified in
distratoiog the chattels exempted under section 4 of the
act of last session, to satisfy the rest so climed? Qur
opinion is that he would. The bailif’s authority in dis-
training for the rent is not the writ of execution but the
written elaim made by the landlord.  Ivdeed, such clnim
is only another name for an ordinary landlord's warrant.
The 186th section of the D. €. Aect provides in cffect, that
the landlord's clatm shall be first paid, and postpones the
Judgment creditor.  And there scews to us vothing in avy
of these enactments that takes away the right of gencral
distress which the landlord undoubtedly has in the ordiaary
way in cases where the bailiff levies under exccution.

Rerreviy 18 e Division CounTs.
(Conlinued from page 205.)

We gave 1o our last issue a sketeh of the wsual proceed-
ings and eourse of 2 Replevin suit, and a correspondent
furnished us with the two most necessary forms fo be used
by the officers of Division Courts, or suitors, which we also
published.

We will now advert to cases which would take officers
out of the ordinary routine of proceedings in suits of this
nature, and which although of rare occurrence are never-
theless necessary to be understood.

After the bailiff has replevied the property, or such por-
tion of it as he can Bnd, he must then and oot before serve
a copy of the writ on the defendant, personally, if he can
be found ; but if not, by leaving the copy at his usual or
last place of abode, with his wife or some other grown per-
son, being a member of his houschold or an tnmate of the
house wherein he resided. 1t will be observed that personal
serviee is not absolutely necessary, but cave should be taken
where the service 3s not personat to ascertain that the per-
sou to whom the writ is given coraes within the description
given above in italics and in the words of the Statute.

If the property or any portion thereof be concealed or
secured in suy dwelling house or building or enclesure of
the defendant, or of any other persen holding it for hiny,
the bailiff should publicly, or in presence of two or more
persons, demangd from the defendant or other awner or oc-
cupaat of the premises a deliveranee to hit of the property
to be replevied, and if it be wot delivered to bim within

twenty-four hours after seeh demand he may break open
such house, building or enclosure, for the purpose of re-
plevying such property, or any past thereof; or if the pro-
perty be concealed abiout the prrson or on the premises of
the defendant, or of any person bolding the smne for hiw,
a hke demand can be made, and i not complied with he
may search and examing the person and premises of the
defendant or of such other person.

‘The Statute decs not say that the demand should be in
writing, but it would be advisable that it should be so, cs-
pecially iu the instance where it was intended in the event
of non.compliance therewith to break open any house or
building. Fhe bailiff should keep a copy of such notice,
and the property claimed or the portion thereof secured or
concealed ought to be specified therein, *

There is a distivction rade between eases where property
is secured or concealed in a house, and where it is kuown
to be on the person or premises of the defendant or other
person holding it for hisu.  In the first instance, 24 hours
must elepse after demand made before any further action
can be tsken, whereas in the second a search may be insti-
tuted if the demand is not at evee camplied with-—that is
within a reasomuble time.  Great care chould be taken by
the Doiliff in cither of such cases to satisfy himself that the
property was so concealed or secured, as he would not by
any means be justified in availing bimself of the powers
conferred on him by the statute without good reasan for
deing so, aud too much caution cannot be exercised in deal-
ing with such matters.

Before the act of last session it was not wecessary fo
obtain a judge’s order in any instance before issuing a writ
of replevin, but the coses in which it may now be issued
without sueh order are mwade the esceptions, and we now
come to refer to them,

The form of affidarit given in the Jast nuwber is that to
be used on application to the judge, but where it is neces-
sary for the protection or security of the claimant to obtain
the writ without a judge's order it must be stated in the
affidavit, in addition to any general facts as set forth in the
form given before, * that the property was wrongfully talen
out of the possession of the ehaimant, or was fraudulently
got out of his pessession within two calendar months nest
before the making of the affidavit, and that the deponent
is advised and believes that the claimant is entitled to an
ovder for the writ, and that there is good reason to appre-
hend that unless the writ is issued without waiting for an
order the delay would materially prejudice the just rights
of the claimant in respeet to the property.”

The only other exception to the rule is where the pro-
perty was distrained for rent or damage feasant, “in which
case the writ of replevin may issue without an order if the
affidavit states” (in addition to the general ficts as before)
“ that the property was distrained and taken under color of
s distress for rent or dawmage feasant;” and the writ issued
in such case shall state ¢ that the defendant bath taken and
unjustly detains the property under color of a distress for
ront or damage fezsant {as the cose may he).”

Where the writ thus issucs without an order, the clatmant
is not catitled to obtain possession of the property replevied,
but it must remain in the custody of the bailiff until he
(the claimant) obtains an order from the judge to bave it
delivered to him. The bailiff, before parting with the pra-



