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.d flot the e«fect of destroying it. The ser- h'e/d, that a more comprehlensive adjudica
ce of the petition in its altered condition tion could be liad upon a petition, and tha
uld flot, in the absence of knowlcdge of the therc was jurisdiction to direct -hat a petitiol
teration, be treatcd as a ratification by the 1should be substituted for the habeasr colu
spondent. proceedings ; and such a direction was giveî
1 nus ordered that the perition sen-cd should ilwhere it appeared to be in the interest of th,
restored to its origiinW state, and that the îinfants and al] concerned.

py served should bc amended to conforn W.acie;tnan, Q.C., and Y . .Scolt, Q.C.
th the petition as it ias when flled. for the father.
B>' consent of the petitionel, the Supreine S. H. B/ake, Q.C., and H. Cuisse/s, for th<
)urt of Canada, allowed an appeal from the mothtr.

ec4 n s er J. ., ana susLa nec t eç p. c-
lîminary objections, but without costs.

Gait, ,][2çth October.
Chy. I)ivisional Court.] [7th Dec., 1887.

in re MCQTIL.LAN AND) THE G UELPH J UNc-
TION RAILWAY CO,

Arbri/ra(tion-Iisa/caù'I? .CC.09
S. 8, SS. 28-11'eug"-)'soa Court

A motion %vas made to (;ait, J., under R. S.
C. c. i09, s. 8, SS. 28, to determine the validity
of the cause of disqualification urged by
land-owvners against the arbitrator appointed
by a railw.,ay comprny under the provisions
of the Act. The objection wvas that the arbi-
trator was a ratepayer, of a city largely in-
terested in the railway company as a share-
holder and creditor. He %vas not himself a
shareholder, nor had lie an>' personal interest
in the matter, cxcept as a resident of the city,
in which lie had no real estate, and %vas
assessed on income only.

Helii b' (,ait, J., that the arbitrator was not
disqjalifled.

Helet, by tic Clîancery Divîsional Court,
that no appeal la>' to the' Divisional Court
from the decision of the Judge acting under
the Statute.

h'e!d, also, that the Divisional Court had no
power to remove thîe proceedings b>' certiorari,

J.L. Murphy, for the land-owners.
4y/es7vorth, for tlîe Company'

[Nov. 25, 1887,.

Re SINART INFANrs.

In./rrnts- Cuslody-- Hahbeas corpus -Pet ion.

A father was proceeding b>' hab5eas corkus to
obtain an order awarding him the custody of
his infant children.

Rose, J.] [Nov. 23, 1887.
ROGERS 7'. WILSON.

-VorIgcagor anzd morIgagee - Assi;gnment /
rnortgeage lai third PartY-49 Vict. c, 20, S. 7

(O. - -loionfor fiecdg;nýeeil- Rule 322 --

A4dmissrions in ajîeidai/ on foriner mo/ion,

The defendant miade two mortgages to the
plaintiff on the sv'ne property. The first
mortgage being overdue, the plaintiff brought
this action, asking for sale, payment, and pos-
session. After service of the writ of sumnmons,
the aniount due and costs were tendered by
the defendant, and also an assigniment of the
first mortgage to a third part), for executîin
b>' the' plaintiff, under 49 Vic. C. 20, s. 7 (0.).
rhe plaintiff reftised to execute this because

of Mis second mortgage, although lie was wil-
fin g to execute a discharge, and the defendant
nioved for a md4 .çto comipel him to exe.
cute an assigflment.

Heu,~ that the plaintiff was justifled, flot.
%vithstanding the above enactmnent, in refusing
to execute thc assigrnmcnt.

Tlhis motion having been disinissed, a state-
mient <of claim was flled, and a statement of
defence in wvhich the flrst niortgage was ad-
miitted,> aod the tender and refusai wvere set
up. The' plaintiff then joined issue. rhere
was no rcfèecncc in the pleadings to the second
mortgagc. On motion for judignent under
Rule 322:

He/d, that the admissions in the affidavit or
the' defendant used on the former motion
could be rcad upon this -motion; and that, in
view of what was held upon the tormer motion,
there nmust be judgmnent for the plaintiff upon
the pleadings and affidavit.

Ii, also, t? .it a motion under this rule is
properl>' a court motion.

A. M. Taylor, for the plaintiff.
C C. Robinsrný for the defendant.

JanaYy le, 18ES.
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Ferguson, J.]
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