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- Houn v. Lrek Insonaxog Co.

¢¥en when » clauge of forfoiture for non-payment

- gt the dny vxists, The rejoction of the offer by

the court forms the first bill of escsptiony and
assignments of error to be considered in this case.

It might have been a diffioult thing to prove
guch & custom, but that was not & gnod gound
ot which to réfuse the offor. It was the plaine
¢ff’s right to prove it if she could, and we ave to
teke it, for he purposes of this investigation,
that she conid have proved it. Would it have

... been effectual proof for any purpose, had it been

admitted ?

o think it would, although generally a con-
trac  3the law of the transa-.ion in which {t
exist and is mot to be affected by anything but
its t--.ns; thatis to say, it cannot be abridged
or sulorged in its scope by snytbing olse; yet
there are many enses in which its execution is
materially couvtrolled by usage or custom., A
fymiliar instanco are days of grace on commer-
disl paper, By a custam grown into law, it is
not due until the expiration of three days aftee
it purports to bo; or rather the remedy is sus-

euded ngainst the parties for that period, So
ty agriculture, sithough the lemse may fix the
duration of the term, and when it iy to end,
yot the tennnt by custom has rights on the
premises ofter it is ended, *o harvest and aarvy
away his ehare of what the custom calls the way
going crap. 6 Bin, 2055 2 8. & B. 14; Doug.
201; 1 Smith's Lead, Cascs, 6th ed. 470, This
sustom seems to do more than control the remedy;
{t in fuot delnys the contrast. But no custom is
more perfeetiy established, or more completely
stands on n solid fuundation a8 law. There nre
cuttoms which interpret mavine contracts to the
estent of apparcut changes in them. In Peake’s
Nisi Pring 43, in thecase Charand v. Augersteen,
it wa¢ shown that by custom, & stipulation in a
policy of insurance, that & vessel was to sail in
Uetober, meant that she was to sail between the
26th of the mouth and the 1st or 2nd of November.

While o custom us n gencral rule may not be
heard to affect the ‘terma of a statute, nor n gon-
uet, to the extent of delaying or nuvidging the
force of it, it may Iuterprel either. Hepp v.
Dalmer, 3 W. 178,

The offer in this case was to control the gener-
ality of the olauge of forfeiture in the policy in
case of non-payment of premiums at the day,
and to show that o farfeiture was uot detuandable
st the dny, vor at al}, if puid within thirty days.
If the plaintiff could have established this as o
custom, her caso would on this point have been
slenr of difficulty, for the testimony was that she
bad tendered the premium for the noan-payment
of which the forfeiture wag claimed once and
perhiaps twice & month, after it was due by the
terms of the pollsy. We do not know whether
there is or is not such & oustom. That is not
our question at thiz tme, the plaintiff offered to
prove it, and the tesiimony should have been
adwitted In our opinicu. This ervor is therefore
sustalned.

Besides tile, we think there was evidenos in
the case for the jury on other aspects of it, If

it was the practice of the vompany to nodfy the

plainttif of the times her premiums were due and
payeble, and they omitted it on the ocoaslon
of this default, or If they so dealt with her as to
Induce o belief that the clanse of forfeiture weuld

Dot be fnsisted on in her ease in 0ase of 4 derells
tion of payment at the day, aod it was declared’
that the only risk she ran in not paying at the
preclse time was death oceurring in the interval
of nun-paymert of ever-due premiums and thug
put her off her guard, they cught not to be per-
witted to take advaniage of 4 defanlt which they
may themselves bave encournged.  That was sn
aspect of the case in proof, upon which the jury
should have been allowsd to pass, In transag-
tions of this nature it '3 ensy t6 mislend by =
practice of liberality, if fullowed by one of entire
strictness, aud the only curn for this is the en.
qeiry by the jury whether the party has been
misled by the former, If so, itis & fraud upen
her righta which ought to Le condemned snd
redressed.  The cases of Buckley v, The [nited
States Ins. Co., 18 Barb. 41, and Reese v. Tnarge
rence Co., 26 Barb, 5.6, strongly sustain this
view. Inthis monnern surrse of strictness ma
take place, and it i3 not to be donbted that the
Company may waive ¢ positive compiinnce with
the rules of insurance, 9 Casey, 307; 2 W,
250; 4 Ib, 811; 6 Ib. 161; 7 Ib, 950; 8 Ib.
258; 10 Ib, 828, Forfeituree are odicus in law,
and are only where there is tho clearest evidence
that that was what was meant by the stipulations
of tho parties. There must be uo ease of manage-
ment or trickery to estop the party iuto a for-
feiture. If the sirictvess in this case was the
result of a desire to wind up business, as we
loarn the company did, not loug thereafter, and
it was adopted to avoid 2 return of preminms, the
lenst which could be said of it is, that it is a most
disoraditable transaction. * We do not know how
this was. At the same time itis singular that
absolute strictness should be required in payirg
bremiums, if the company bad it in contempla-
tion to cease insuring and to return the preminms
to parties who bad regularly paid thew, s they
would be obliged to do.  Tiiere is undoubtedly a
cotnity at least extended to all insurers in vegard
to the matter of paying premiums.  No company
would be worthy to receive the countenance af
the pubtic, which should estublish s practice that
would for every little derelictinn forfeit the poli-
cies of the fnsured, even ir it had the power,

We think the learned judges erred in awarding
a non-suit, ax well ux in a rejesting the prrfered
testimony, amd that the nun-suit must be aet
aside and a procedendo awavded; which is done
accordingly,—~ " S, Rep,

Ouce Bishop Horsley met Lord Thurlow walk-
ing with the Prince of Wales, 'The Bisbop said
he way to preack & chavity sermon next Sundsy,
and hoped to have the honor of secing his Rogal
ligbness present. The Prince intimated that
s would be present. Turuning to Thurlow, the
Bishop said, +1 hope T shall alan see your lord-
gaip thers,” ¢ 1°} be — if you do; I hear you
talk nonsense emough in the House of Lords
but there I can and do contradict youw, and I'1l
be ——if I go to hear you where I can't.,”
Bench and Bar.

Lord Thurlow's appearance when presiding in
the House of Lords was very grave and imfmsmg,
snd Fox once remdrked that it proved him dise
honest, for no person could be 3o wise as Thurlew
looked .~ Bened and Bar.




