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that, having acqufred a prescriptive right to do the flooding und,
the old dam, and having buit the new dam no higher thau ti
old, they are entitled to continue the flooding constantly and
the same heiglit, notwithstanding the inefficiency of the ol<l da
to do so on account of its leaky condition; and for that positc
they cite the ride laid down by the Supreme Court of Maus
chusetts in Cowell v. Thayer, 5 Met. 253, 258....

This rule lias been disregarded by the Suprerne Courts of se
eral other States, notably Wisconsin, Michigan, and New Ham
shire, and is not, I think, consistent with the principles Wa
down in cases in our own Courts....

[Ileference to Sabine v. Johnstone, 35 Wis. 185, 202; Sniii
v. Rose, 17 Wis. 227; Carlisle v. Cooper, 21 N. J. Eq. 57C6, 59-
Turner v. Hart, 71 Miedi. 128, 138; Gould on WatIers, :3r(le
notes to sec. 344; Angeil on Watercourses, îtil ed., notes, to se(
224-227, 380; ]3uell v. iReid, 5 TI. C. Pl. 746, 553; McýINab
AdamFon, 6 lI. C. R. 100;, MclKechnie v. cies,10 TIT. C. 1
37, 52, 53; Beclitel v. Street, 20 Ul. C. ki 15, 17.]

Now, as already stated, 1 find that asý far back as fthe da
of the construction of the new dam the defendants hiad acquir(
the riglit by prescription to back upon the p1aintiffs' lands ti
waters in question; and, in my opinion, the only riglit they no
have îs, not to niaintain the water as high as they are able to
wîth the present damn, aithougli it is not higher than the old on
but onl 'y to back up the water as high as and for sucli timie i

was1 usual for their predecessors to do during the 20 years prii
to 1893, and for any excess of flooding beyond that the defen4i
ants are liable in damnages, if any have been sulstained...

As to the defendants' contention tha,-t the inereased hieiglit
water is owîng to thec removal of the dIamis in the streanis nodl
and west of Crow lake, 1 think it is obvions that, althougi diei
is a greater îlood of water at one lime early in the year than tori
erly, it la obvions that, if the old conditions; of the dams anid oit
lets at the defendants' prenilses existed, this water would moiw
readily pass away than il is possible for it to dIo undler the in
proved conditions no-w maintained by the defendanits.

As to that part of the elaim of the plaintiff MeGrath lu r,
speet of lots 9 and 10, 1 arn ot opinion that, -upon a proper coi
struction of the conveyances filed. et the trial, the defendair
aire entitled to flood the said lots by virtue of the grant containE
in the conveyance trom . .Peter MIcGii to the ifarmoi
IFoundry Co. (a predecessor ini titie of the defendants), whlc
expressly grants the right " to dam up the waters in Crow rivo
and flow ba<ck the saine in, ove;, and upon . . . lots 9 an


