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DIARY FOR FEBRUARY,

1. Monday ... Hitary TerM commouces.
2 Tuesday . ... Purvpeation 8 Mary
3. Wednesday.. Granymuar Schiool Trustess to meet
6. Peiday .. ... Paper I3y, Q. b,
8. Saturday . .. I'spor Dav, C. P,
T SUNDAY ... Ymnquagessina,
8. Mouday . Paper Uay, Q. 0.
9 Tuemday Shrore Tuepday, Paper Dy, C 1,
10 Wedoeday . Ash Wrdnesty  Uspor Doy, Q. B, Last day for gervice for
11. Thursday ... Paper Day, C I {County Court.
13, Saturday...... Hitany TERM ends.
14, SUNDA 13t Sunday in Lent.
2). Satur «. Declare for Couoty Coust.
2L, SUNDA 2nd Sunday tn Lend,
24. Wednesd St Matthas.
28. SUNDAY 3rd Sunday in Lent.
29 Monday ....... Last day for notice of Trial for County’Court.

BUSINESS NOTICE.

Fersonsindebted tothe ProprictorsafthisJournal arerequested to yesember that
allourpastdueaccounts have beenplaced sn the handsof Messrs Ardogh & Ardagh,
Attorneys, Burrie, for collation ; and that only @ prompt remttance to thews will
save costs.

It iswith great reluctance that the Proprietors hace adopted thiscourse ; but they
tave been compelled o do 50 in order to enable them to meetthar current expenses
which are very heacy.

Now that the usefulness ot che Journal is 50 genesally admtted. sl would not be
unreasonable toexpect that the Prafession and Officers of the Ciurts wo'd acorard
2 a hhberal support, snstead of all g themselves to be sued for ther subscripions.

Q;EIJB

Hpper Ganaha Dt Jouemal,

FEBRUARY, 1864.
MERGER OF BILLS AND NOTES IN SPECIALTIES.

By a happy fiction of law, all men are supposed to know
the law, aud all men are supposed to know the great im-
portance attached by the law to ““a seal.” But ignorance
of law notwithstanding, and ignorance of the cffect of
taking a promise under scal to secure a debt for wkich a
promise not under seal exists, is the cause of much litiga-
tion. And we must admit that on this branch of the law
common sense is anything but a reliable guide.

Ignorance, therefore, on the part of laymen, of the
doctrine of merger, as applied to bills and notes, is not
only pardonable, but cxcusable. Common scnse does not
tell a man that simply taking an ordinary mortgage on real
estate to sccure the payment of a bill or note, destroys his
remedy ou the bill or note. But the law tells us that such
may be the effect of taking an ordinary mortgage contain-
ing the ordinary covenant to pay the morey, aud that such
apparently may be the effect, although there be a clear
verbal understanding to the contrary between the partics.

The bill or note is generally handed to the lawyer with-
out one word being mentioned as to a mortgage or special
security being held for the sawe debt. The suit is com-
menced, and a plea from the defendant’s attorvey setting
up the mortgage by way of merger, is the frst intimation
the lawyer receives of it.

Much of the trouble and expense occasioned to tha cre-

= e —— ! ditor by his ignorance of the law might have beon aveided

by his telling his attorney all the facts of the case. But
he will find that much the most satistuetory thing for him,
both to save costs and prevent delsy, would have been to
have inserted in the mortgaze a stipulation in writing to
the cffect that it was only intended to operate as a collateral
security to the note, and every caveful practitioner would
insert such a provision; but it iy equally certain that all
practitioners do not do so.

Perhaps, however, the creditor, by way of saving ex-
pense, draws the document himself, or goes to a ¢ convey-
ancer,” who does bvsiness on cheap principles; and then
the chauces are largely in favor of there not being tho
necessary clausc, from the want of which arise the evils
to which we are about to refer.

If a creditor sometimes gets into trouble in this way, so
does occasionally his debtor, as fully appears from the case
mentioned at the conclusion of this article. It therefore
behoves the debtor as will as the creditor to be careful as
to the wanner in which the wortgage is drawn, when taken
as security for the paymcot of a previously existing debt,
secured by bill or note.

We ¢ take it to be a clear principle of law, that ¢if a
man accepts an obligation for a debt due by simple contract,
this extinguishes the contract, though the acceptance of an
obligation for a debt due by another obligation is no bar to
the first obligation’ (Bac. abr. Debt G.}; because it is not
a higher security.” (Sce the judgment delivered by
Robinsor, C.J., in Mutthewson v. Brouse, 1 U.C. Q. B.
272.) All the decisions in this couutry on this subject
keep this principle in view throughout. But the maxim,
Conventio vincit leyem is equally true, and it will be
uccessary, therefore, to enquire how this conventio must
appear. .

1. If the mortgage or other specialty state that it is
given as collateral to the bill or uote upon which the sction
is brought, it is clear that the action may be maintained
even though the mortgage be not due (Mauthewson v.
Brouse, 1 U. C.Q. B. 272; Shaw et ol. v. Crawford, 16
U.C. Q. B. 101; Commercial Bank v. Cuvillicr et al., 18
U. C. ¢ B. 378).

2. Even if the statement in the mortgage be not expli-
cit, still if it appear from the face of the jnstrument that
it is taken as a further security, and jutended to give the
payce of the note a better remedy against the maker in
case he should be obliged to have recourse to it, and not
intended to cancel the note, the right of action on the
latter is not extioguished. Murray v. Miller () U. C.
Q. B. 353) is our authority for this proposition. In this
case the proviso in the mortgage was, that the same should



