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)?s Cormsk, where the Court pointedly refrain f rom deciding the
question at issue.

Upon prineiple it eeems Iikewise unsound. The words cisave
as herein provided" may apply to other cases, as is pointed out
in Seavs v. Woods, And of theinselves they establish nothing.
The wage earner's priority is a two-edged argument, for it seerns
to shew an intention to provide only for the case of liens for
wages, and certainly does flot carry the priority upon the ten
per cent. beyond that class. The Court of Appeal in Goddard v.
Coulson so viewed this amendment. The argument that the ten
per cent. of the value of the work donc must of necessîty be earned
does xiot decide the question. It was not considered decisive in Re
Cornisk But if actually earned, it may rot, and generally is not
payable by the ternie of the contract, and even if so payable it ie
not iiiade exigible by the sub-contractor, but oiily a charge uipon
it is gîven in L.is faveur. The provision for a speciflc lien
upon the ten per cent. is, therefore, the only change giving colour
te the exclusion of the owner's elaim for damages. But a lien
eau only exist upon a fund "provided sueh a portion remainq
or is iii existence" (per ITngarty, C.J.0., in Goddard v. Coul-
soit, 1. 7), or as expressed by Patterson, J. (at p. 8), that pro-
visiot ei.nnuot "do more thon te charge, in fivour of the niechanic,
etc., ten Per cent. of the money wvhicli bc,q)nes payale by the
owner to the principal contracter."

l'le giving of~ a lien upon a fund presupposes a fund which
must arise f rom soinething tangible. If it neyer cornes into exist-
encee there is nothing for the lien to operate uipon.

Even if in ýexistencp what ie there in the statuite which (le-
Prives the owner of hie right te claimi that it is set off or absorbed
by his claim for damages. The rule, unlees excluded k' the
express words of the statute, given by Fergtisen, J., iii Re
Cornish (p. 270), is still applicable. The owner 's eqiiity Ns a.t
IeaRt equal to that of a sub-contractor, not iii privity with him,
and in Crone v. Strutiter' (1875, 22 Gr. 247) is preferred to the
latter.

The fair solution seemes to be this: The owner's payments
UP to ninety petr cent, are absolutely protected. The rernaining
ten2 Per cent~ if it beeoines payable, or if it remains ixi hand affer
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