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snch Cases both parties have agreed to arbitrate.
Before action the cômpafly gave notice.

The great object is to give effect to agree-
tnents exactly as parties make them. An action
wonld lie by the compatly against the plaintiff
for the refusaI to reter, but in that the damages
Wonld be nominal. IL lias been assumed in
argument that these stipulations of the agree-
Ment do not give a plead-ible detence. If se,
I see ne "4sufficient reasen" why the matters in
difference should not be arbitrated on, and this
application is the only means the company have
of enforcing that power which the coatract re-
Serves te them.

I have been referrecd to several cases as te the
distinction between a "6valuat ion" mnerely anid
an arbitration. The former is not within the
Common Law Procedure Act, section 167. But
I think that it is an arbitration strictty, which
is provided for bers, nlot merely a "lvaluation?"

Ses for the distinction, Mill v. BYayly, 2 H. & C.
36 ; Bos v. Hel3ham. L. R. 2 Ex. 72 ; Angle
Italian Bankc v. De Rosas, L. R. 2 Q. B. 452 ;

j Re Hopper and Barninqhamn, lb. 367 ; Re Lord,
24 L. J. Ch. 145.

Order staying proceedinga.

From the above ordier ef Mr. Dalton the
plaintiff appealed te a judgre, and the matter was
snbsequenitly re-arguied by the sarne cone1
befors Mlr. Justice Gwynne, ivho, on the7thJuly,
dehivered the toilowiag jildgment, stastaining Mr.
Dalton's order: a

GWreŽNE, J-lt Was Rgreed that the matter
was breught before NIr. Dalton by Consent, and
ne objection theretore was taken as te his juris-
distion te make the erder, and it is new agreed
that if neces4ary this motion may be treated as
befors me, net enty by way of appeal fromn MNr.
Dalton's order, but al.so by original application
for an order for stay et' proceedirigs upon the
st4me material as was laid betore hini.

The question arises under a condition endorssd
on a pelicy ef insurance exscnted by the defen-
dants with and in favor eof the plaintifsi, and set
ont above.

It was admitted by both parties that these
conditions did net make the ascertainnient et
the logs by arbitratiefi a condition precedent te
any riglit et' action accruing as within the princi-
ple of Seau v, Avery, 8 Ex 497. and .5 H. L C.
811 ; Roper v. L'nidon, 1 El. & El. 825 ; Braun-
s'eili v. Accideniai Death lasuirance Co., 1 B &S
782; E/lieUt v. Royal Exchanye Assurance L'o.,

LR 2 Exc. 237. This point having been thug
withdr;twl froni my consideratioti 1 express ne
opinion upun it.

In view eof the matters in dispute which have
arisen in re,4pcct et Il merchandise or other per-

Sen,il property partially ditmaged," and et the
generai litnguage of the 9th and 10th conditions
taken together 1 desire mersly te gii&rd myself

(as the point w9.5 net arguied. bat on the contrary
watved), frein being supposel te express any

opinion upon the point.
Mr. JLobinsen's contention was, that the 167th

Section et' the Common Law Procedure Act did

'let apply to such a provision in relation te arbi-
trition as that extracted above fremn the 9th

condition endorsed on the policy, for the reason,

that, as be contendeci, there was n0 mnutnality,
as the plaintiffs could net enforC01 an arbitration,
and whether there should be an arbitration or
flot rested in the sole will of the defendants.

That the clause was intended to have somne
effeet there cau be ne doubt, and that, wh:ttever
may be its ineaning, it forms part of the contract
betweefl the parties comprised in the policy of
josurance, there can be no doubt. If the inten-
tion of the parties by mnaking this clause a part
of their contract was that it sbonld operate in
sny giv'en event' to secure a determinatien of
differences between the parties by an arbitratien,
then, upon the authority of Russeil v. Pellegrini,
6 El. & BI. 1020, 1029, and Seligmann v. Le-
Boutillier, L. Rep. 1 C. P. 681, it must be ad-
mitted now that the intention ef the clause in
the Common Law Procedure Act was to enable
the courts to carry out contracts to ref or dis-
putes, as far as miglit be.

Now the condition of the policy provides
only for the case et differences between the
parties IItouching any toss or dam age by
ifire te the parties insured." From. the nature
of the contract and of the condition, the assur-
ed are the only persons who in respect ef such
mnatter could be plaintifsi in an action at taw,
and the assurers are the only persons who
cenld be the defendants in sncb action, and who
could apply to the court for an order to stay
proceedings in consequence of the action hein-;
brought in violation of the terms of the agree-
ment to refer. To object then that tbe agreement
is void for want of mntuality by reason of the
assured not being placed in a position of being
entitled equally with the assurers to the benefit
of the 187th section is to object, that there can
be no valid agreement in a policy et insurance
to refer to arbitration the question teuching any
logs or damage suffered, if that alone be the mat-
ter in difeérence. What the section contemplates
providing for is the case of an action 'being
brought by a plaintiff notwithstanding an agree-
ment contained in the instrument for a reterence
to arbitration in Ob given event, which it lu con-
tended by the defendants has arisen. Now I
do nlot ses how it can be ju'Iiciallty held that the
clause in the 9th condition retating to arbitration
shall have no effect at ail for want of Sutuality,
becanse it provides only for P, case la, wbich the
assnred alone ever could be plaintiMf in.an action
relating to the matter in différence.

The expression in the clause, IlThe Company
reserves to itself the power of, baving the logs or
damage1 snbmitted to the judgmeDt ef arbitra-
tors," May not be a telicitOu& expression, bnt I
think effect can and should be givela te it Dlot-
'withstanding.

This condition being by the polioy deaared to
be part of the contract 1nvotved in the pofliy, it
will then read : 'I L is agreed between the
parties hereto that Iin case différences shalh arise
touching any legs or damage the Company reserves
te itselt the power," or, Ilshalt have, the power
of having tbe basq siibtfitted' te the j.udgment of
arbitrators.", The plaintifis agree that the Com-
pany shall bave the power. ef having the tosa or
damage submitted to the jýudgnaent otarhitrators.

The agreemenit in substance i&. that in the
event of the plaintiffs m-aking a c4aimný for losa or
damage trom the risk instr" agal-not, and in the
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