
CRI3MiNATINO INTER ROGATOIIIES.

and in this case, as in others, it will probably
bc tound that the nId maxim will apply, end
thet the wrong is ot without its appropriate
remedy.-'olicîtors' Journal.

CR1MINATING ENTE RROG A TORIES.

During the lest year there býis been an un-
usuel number of decisions upon questions
concerning tbe practice wbicb ougbt to ha fol-
lowed et Jndges' Chambers in allowing inter-
rogetories, whicb are now sa rnuch used in
obtaining evidence in a cause before it cames
to trial. We propose here ta examine the
state of the law on one brancb of this question
-viz., the right ta administer in terroga tories
the answer ta whicb may tend ta expose the
perst)n answering to criminel proceedings,
penalties or forfeiture. The cases are by no
means in accordence witb one another, anti it
will therefore, ho necessery ta examine the
more importent decisions wbicb bave been
given upon this subject.

T[he power of administering interrogatories
was flrst given to litigants et Common Law,
by section 51 of the Common Law Procedure
Act, 1854, wbicli enables either plaintitf or
defen dent. by leeve of the court or e judge, to
interrogete the opposite party Il uipon eny
inatter upon wbicb discovery may be sougbt"
Thbis section bas been the subýject of a great
many decisions, but we shall confine our-
selves biere to the consideration or those cases,
in which objection bas been raisedl to the ad-
rnini.stering of interrogatories on the gronnd
that an enswer to theni might tend ta crimin-
ae the person interrogated.

One of tlic flirst questions whicbi arose an
this section witb reference ta criminating in-
terrogatox les was, whether courts of laxv were
bound ta tolloxv the principles and practice by
whicb courts of equity were governed in deal-
ing with bills for discovery. 'fle cases of
Bartlett v. Lewis, (31 L. J. C. P. 238), J3irk-
fard v. J9arcy (14 W. R. 900), and Pye v.
But/erfteld (13 W. R. 178) have now er,,tab-
lished that the cobomon law courts will not
necessarily ho gaverned by the miles wbicb
regulate discovery in equity, altbough thev
witl examine those mules as a guide ta assb-t
theni lu determining their awn practice in sncb
cases.

'The broad general mIle in equity as ta cri-
minating interrogatories is, that "no persan is
compellable ta answer any question which bas
a tcndancy ta expose hlmn toa ecriminel charge,
penalty, or forfeiture ;" Unitedl Sttes of
America v. M4cLoe 1(15 W. R. 1128). Thbis
ruIe is as welI knoiwn et law as in equity; no
wittress is bound ta criminate bluriseif, and
therefare, every witncss is privileged froni
enswering eny question wbich bias a tendency
ta criininate hlm. A witness, bowevcr, is not
privileged frorin bcing asked such a question;
he it anly privileged fram. answcering it-thet
is, the aobjectionr must caune fr-an tire wittness

himself onbis oatb. So b equiitya defendant,
in order tb protect himself from answering on
the ground. that flic di,,covery of flhe matters
inquired efter would tend to expose hlm to
penalties, must state on oath bis belief that
such would be the case. A submission of the
question to the Court is not sufficient (Daniell's
Ch. Pr. 4 ed., vol. 1, 521, citing .Scott v. Mhl-
ler, 7 W. R. .561).

A party to a cause interrogated at law
is clearly not bouind to amswe, crimiinating
questions: hie v. Buitte?:fleld (Il W. R. 1 7K),
but the question raised on crimînating interro-
gatories bas usually been, flot whether the
party interrogated is bound to answver, but
whethdr the other side is entitled to ask the
question, and thus compel the party interro-
gated to rely on this privilege as a reason for
not answcring. Thbis point must, of course,
be raisedl wben application is muade for the
necessary leave to edininister the interrogetor-
jes, et which tiine the person whom it is pro-
posed to interrogate is always entitled to ho
beard.

It will be convenient to enurnerate sh"ortly
the cases on this point in the order of their
date. In ay Y. IIlawkinR (3 W. R. 5,50, Ilt
Ex. 2 10), interrogatories inquiring as to a for.
feiture wvcre not allowcd. TIhe case was actu-
ally decided upon a point of prentice, but Parke
and Martin, B. B., both expressed an opinion
that sncb interrogatories ougbit not be ellowed.
In Oaborn v. Thp. London Dock C'ompany (3
W. R. 238) the most frequently cited of' the
earlicr cases on this subject, it iras held that
intcrro-atories bavin- a tendency to criminate
mighit be administered, and that atîy objection
to theni on this gronind mnut be miade by wey
of ansiver on oatb of the person interrogated.
Alderson, B., said, '-the proceeding is analo-
gous to that of an exaination of a witness et
a trial. It seems to me that the saine rule
should be folloa cd." And Parke, B3., said,
IbTe plaintitf inust be put upon bis oathb

and wben he finds any question pineb bii.
lie m1ust abject to it." This case wvas follotved
in lister v. TV-oïtley (4 W. R. 325), wherc
interrogataries wvere allowed in an action of
ejectmient, althougb they inquired into matters;
which nîighlt be evidencýe oif a foifeiture. 'l'le
saine principle seeia alseo ta have been ap-
proved of in Simpson v. C'arter (61 IL & N.
751 ) ; the report of this, case is, bowever, on ly
given very brietly in a note. Up to this tine
flic deci,,îons (Meiy v. Ili/Wkils only cantains
dicta to tbe contrary) seenred clear as to the
practice of allon ing crirninating interragator-
ies. In eli~ v. Wo7(rd (9 W. R. 482) the
Court or Exchequer fil-st actedl on a different
principle. It was un action for lihel, and it
was adniitted tbat the defendant, wboui the
plaintiff wisbed to interragate, would not have
been bound to ansi er, as the quetions in-
qnired as to the writing of the alleged libul.
The~ Court refused, ais a mîatter of grurcial dis-
cretion, and withoiit laying down env e'a
rule, to ailow the inriterrogatories, on t:ue grounid
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