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to the sheriff writs aiui certificates nhtained in the manner
jiro\ ideii for by that Act.

Their I.oniship'' proceed now to consider the nature of the
enactment said to he ultra vires. 1 1 postpones jud)irnents and
exe.:iitions ncl completely executed I>y payment to an assign-

ment fnr the Ijenefit of creditors under the Act. Now there

can l)e no iioul)t that the etVect to l)e i^iven to judiimerits and
executions and the manner and extent to which ihey may he

made availal)le for the recovery f debts are />rin/^ /''('V

within the leijishuive pi>w*trs of ilie Provincial Parhament.
K.xfcutions are a part of the iriachinery by which debts are
recovered, and are subject t<> rej^ulation by tliat i'arUament,

A creditor has no inlierent rii^ht to have his debt satislietl by
means of a levy by tlie sheriff, or toany priority in respect of such
levy. '!'he execution is a mere creature of the law which may
deteinune and rei;idate the ri,i»his to which it i;ives ri'-e The
Act nf i-j-l; which abolished priority as amonu^^t execution
C'.L'ditors provided a simple mt'ans by which every creditor

miiilu obtain a share in the distribution of moneys ie. ied luider

an execution Ity any particular creditor. The other Act of the

same year, containing the sectit)n w hich is impeacheil, i^oes a

step further and gives t<» all creditors under an assignment for

their general benelu a right to a ratable sliare of the assets of

the debtor, including those which have been seized in execution.

i'ut it is argicd that inasnuich as this assignment con-

templates the insolvency of the debtor, and wotdd only be

made if he were insolvent, such a provision purports to deal

with insolvency and therefore is a matter exclusively within

the jurisdiction of the Dominion Parliament. Now it is to be

u!'>>-'rved that an assignment for the general benefit of creditors

lia-> long been known to tiie jurisprudence of this country and
also of Canada, and has its force and effect at common law
quite independently of any system of bankruptcy or insolvency,

or any legislation relating thereto. So far from being
regarded as an essential part of the bankruptcy law, such an
assignment was made an act of bankruptcy on which ai:

adjudication might be founded, and by the law of the Province

'f Canada which prevailed at the time when the Dominion Act
was p.assed, it was one of the grounds for an adjudication of

iuMjlvency.

It is to be observed that the word ''bankruptcy" was
apparently not used in Canadian legislation, but the insolvency

law of the I'rovince of Canaila was precisely analogous to what
was known in Kngland as the bankruptcy law.

Moreover, the oper.ition of an assignment for the benefit o'

creditors was precisely the ;ame, whether the assignor was or

was not in fact insolvent. It was open lo any debtor who
might deem his solvency doubtful, and who desired in that

ca^e that hi- creditors should bt eipiitably dealt with, tc^ make
an assignment fjr their benefit. The validity of the assign-

ment and \y^ etVect would in no way depend itn tie insolvency

of the as-.ignor, and their Lnrdstups think it clear that the

ninth section would equally apply whether the asignor was or

was not insolvent. Stress was hud on the fact tl'.it the enact-

ment relates only to an assignment under the Act contaitung

tlie section, and that the Act prescribes that the sheriff of the

c .'unty is to be the a«;signee unless a majority of the creditors

cin^enl to some other assignee being uauied. This dites not

appear to their Lordships to l)e material. If the enactment
would have been intni 7/r,s, supposing sec'ion nine had
ajiplied to all assigimients witbo-.it these restrictions, it seems
ditficult to contend tliat* it became ////ni 7'irt's by reason of

them. Moreover, it is to be t)l)served that by subsection (2)

i.f section 1, assignments for tlie benefit of creditors not made
to the sheriff or toother persons with the prescriljed consent,

although they are rendered void as against ai'Signments so
made, are neveitheless, uidess and until so avoided, to be
" subject in other respects to the provisions " of the Act.

.-\t the time when the Itritish North America Act was passed
bankruptcy and iustdvency legislation existed, ami was based
on very similar 'ions both in (ireat P.ritain and the
Provih._v; of Can.ad; ., .jntion has already been drawn to the
Canadian .Act.

The I'nglish .\ct then in force was that of 1H61. That
Act applied to traders and non-traders alike. Prior to that
date tlie operation nf the IJaiikruptcy Acts had been confined
to traders. The statutes relating to insolvent debtors, other
than traders, !iad lieen de->igned to provide for tlieir release
from custody on their making an assignment of the whole i>f

their estate for the benetit of their creditors.

It is not necessr'.ry to refer in detail to the provisions of the
Act of i36i. It is enough to say that it provided for a legal

adjudication in bankruptcy, with the coiise<iuence that the
bankrupt was divested of all his property and its distribution

amongst his cre<iitors was provided for.

It is not necessary in their Lordships' opinion, nor would it

be expedient to attempt to define what is covered by the words
" Hankruptcy " and " Insolvency " in section gi of the lir-iiish

North America Act. Hut it will Ije seen that it is a feature

common to all the systems of bankruptcy and insolvency to

which reference has been made, that the enactments are
designed to secure that in the case ol an insolvent person his

assets shall be ratal)ly di-.tributed amongst his creditors

whether he is willing that they shall be so distributetl or not.

Although provision may be maile for a voluntary assigiunent as
an alternative, it is only as an alterna.ive. In reply to a
ipiestion put by their I.orilsbips, the learned Counsel for the
Respondent were unable to point to any scheme of bankruptcy
or insolvency legislation which did not involve some power of
compulsion by process of law to secure to the creditors the
distribution amongst them of the insolvent debtor's estate.

In their Lordships' opinion these considerations nuisl be
borne in mind when interpreting the words '* liankruptcy " and
*' Insolvency" in the Hritisli North .\rnerica .Act. It appears
to their Lc)rdships that su.:h provisions as are found in the
enactment in que-*tion, relating as they do to assignments
purely voluntary, do not infringe on the exclusive legislative

power conferred upon the Dominion I^arlianunt. They would
oi)serve that a system of 1 ankruptcy legislation may freipiently

require various ancillary provisions for the purpose of
preventing the scheme of the Act from l)eing defeated. It may
be nei:essary for this purpose to ileal with the effect of
executions and others matters which woidd otherwise l>e within
the legislative competence of the Provincial Legislature.

Their Lordships do not doubt that it would be open to the
Dominion Parliament to deal with su ;h matters as part of a
bankruptcy law, and the Provincial L-gislature would doubt-
less be then precluded from ' •.*.erfer"iig with this legislation,

inasmuch as such interference .vould affect the bankruptcy law
of the Dominion I'arliament. Hut it does not follow that such
subjects, as might properly be t eated as ancillary to such a law
and therefore within the pcwers 'f the D(jminiou Parliament,
are excluded from the legislative authority of the Provincial
Legislature when there is no bankruptcy or insolvency
legislation of the DuminiiHi Parliament in existence.

Their Lordships will therefore huml)ly advice Her Majesty
tliat the ilecision of the Court of Appeal ought to be reversed,

and that the question <)ught to be answere., in the atVirmative.

The parties will bear their own costs of this appeal.


