
For individuals and social movements, there remains the possibility of litigation under the
Canadian Charter. Despite seemingjudicial reluctance to recogmîze rights for the poor (Jackman
1994) and a preference for rights that promote the econormic union rather than Canada's social
union (Schneiderman 1999), the Supreme Court of Canada recently has signaled an openness to
dlaims made on behalf of the socio-economically disadvantaged. In the cases of Eldridge and
Vriend, the Court held that deliberate exclusion of groups distinguished on enumerated or
analogous grounds -- treating vulnerable groups as 'outside' of the penumbra of concemn -- will
be constitutionally suspect. This will be so even when the exclusion is a manifestation of
provincial social policy, naniely, balancing the dlaims of competing groups for scarce
government resources. The Court also bas signaled that the baseline for govemrment action
triggering Charter review is, at a minimum, any legislative choice that impacts on Charter Rights
and Freedoms. On this basis decisions, such as the one in Masse, that governimcnt action
reducing dramnatically the level of benefits available to poor people ln Ontario is not sufficient to
trigger Charter review, are wrongly decided.

In the recent case of G. (J.), the Supreme Court found an unconstitutional denial of Charter rights
where govemnment refused to provide free legal assistance to those who could not afford it in
circumnstances where serious personal security issues were at stake. Taken together, this new
openness on the Court suggests that litigation for "poor rights" may have a little more success in
the future. There should remain, however, every expectation that judges, particularly in lower
courts, will use various techniques to resist these developments.

Conclusion
Just as divided juriadiction bas complicated social policy development in Canada, so it bas made
complicated the implementation of human rights commitments Canada bas undertaken
intemnationally. For jurisdictions with divided authority, what is needed is coordinated collective
action bv nrovinces and the federal zoverrment. This should be seen as non-controversial. at


