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The appeal was heard by MERtEDIT, C.J.C.P., RI>DELL,
LENNox, and ROSE, JJ.

W. S. MacBrayne, for the appellants.
E. D. Armour, K.C., for the executors of the deceased plaintif?,

respondents.

MEREDITH, C.J.C.P., rend a judgment in wbich he said that
two questâis had beven raised: (1) whether the final order of.
foreclosure, obtained upon proecipe, in this action, was invalid;
anid, If su, (2) whethler the appellants and those they represented,
ini thiis ruatter had lost ail right and titie to the lands i question
undel(r the Limitations Act, or wcrc precluded from miaking any
claùni to themii by laches or estoppel; and laches miglit be urged as
a ground for sustainhîig the final order of foreclosure, and also as a
ground for ejtinof any dlaim for redemption, even if the
order werie 1invaid.

After an examination of the facts and of the proceedings
whicIh led uip to the final order, the C'hief Justice said that it was

wh yiNvalid anid inust be set aside, not as an indulgence, but
ex debito juistitiwi: lloffman v. Crerar (1899), 18 P.Rt. 473, 19
,P.R. 15; AplebyI) v, Turner (1900), 19 P.R. 145, 175; Anlaby
v. Pratorius (1888), 20 Q.13.D. 764; Muir v. Jenks, [1913] 2 K.B.
412;- Cranie & Sonis v. 'Wallis, [1915] 2 1.11. 411.

Withi thie finial order for foreclosure gonie, ail other questions
feul to thie ground. Whait was left was asubsisting action for fore-
closuru, in wich-l, until final order of foreclosure, the defendants
were enititl]çd( to redex. The Statute of Limitations was out of
the qeto;so tom were laches and estoppel; and the pending
actioni suved( thev respond(enits froin the Statute of Limitations,
whlichý would hiav prevented an action being brought now.

A eg-LI represenitaiti ve of thle estate of the father of the appel.
lanits is, a nvces-sary party to ti pplication; and such a repre-
.senitative shotuld be appoinited and added, as undertaken by
COU11selV for thLe appvlayits.

The appeal shiould be allowed and the judigme)nts3 and final
order (if forecîosuire bedshagd The respondenits can thenl
proceed te uinforce their niortgage, and the appellants can edem
both accordinig to t1ieir righits under it. The appellants should
hiave thevir costs hiere and belowv.

RtiDDZFLL anid ROSE, J.J., agreed that the appeal should be

Lra<MOX, J,, disaented, for reasons briefly stated i writing.

Appea2 allowed; LFNNOX, J., dissenting,


