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engIýine 11et haviug strucilk thle horse; but thet accidenit ntight have
beenl fqcasioni Il anoter part of the train; as at tîmS happens

%were ;!r animal standing alongsidu of a passing train turns

away anti in turnig corne in Pontait %Ath the tran. SmCh an

ouccurrence here is roconeýi];abe with tlle %whelo evidlnce;e anid,
wýith ai respect to the fInIding of thle trial Juidge, I think tire

proper infvrencete do(raw f'r;im the evidencee is that 11we herse

was injuredl 1y siie part of the defenldants' train, not neces-
Sarily the engin(.; ami tuts seems te have. heen 11w vioew or te

trial] ,Judg1e, v lîo sasin his jiudgmrlent , "t mniglit he possible te

have tilt- train hit a hoirse \\ithou)lt their (tltenin andi tire-
tItan) lknowî\\ng it.-'

Ilut it is arguedl that Ille plaintif! waas guilty ofneigne
andi, tiuterfore, is net cntilled to recover.

Su-surtion 4 of socý(. '294 of lthe IZAiil\ay Alt, R.S.C. 19oi6

ch. 3Î7,ý lalinated by 9 & 10 Ed.VIL. eh. -)0, sec, 8, repe'aling
tite former sit )se. 4, yi un elOWWs: 'mWin ny hoerses
ai large, ititr ripou th, bigitway or not, -gel upon tile pro-

pcrty ef lIte coirtpaly, and b)y reason thlereof, damiage is cnnlsed

tei or Il> sii artiîîtal, thlt party sufein uil dlaiago shahl,
exetin the cýases othIterwiso providrid for by the nea't fo[lowiig

section, bie ettIott rucover, the amownt of SUAIt damge aigains
thite ?company iii any action . . . Ills te collpalny ostabt-

iisheus thiat mivil aimiial gol al large ltreughi the nugligonce or

wilfIul avt or oiso ut ite owxtcr or. bis agolnt, or of 1 it es-
tedian etr sucit aniiii im l- r is aIgent," etc.

Tiis secgtioni, like . '237 if tite Railway Act, mnd the re-
plealed1 sit sec. 4 of secL, 294, Shits the onuls and rendiers ite
ceîn1pany hiable unesil establishies that the animal gel'o at large
titroughit tite ngligencei or wilfuil act or onission, etc., ef lthe

owner, etcv. T1ius lthe cemipany, in erder te succeeti, iiiust estai-

Iisit twe thingas: (a) titat the animal got adInlrge; (b) that it

goI ait large t Iitougi the owner's negligence or- wýilfiil art or omis-
sien, etc. Failing te establisit both of tlitese coniditions, the

company Lllý's decefails
Of whsnt ixtcgligc-iceý or wilful aet or oinission has thte plaintiff

been1 guIiltyl Titis is aqucaletion ot filet. The heorse is litt dieuin
te) halvl been lawtr tian on tli plainliff's land, antii on tite

ideftendanilt etay'sright o! way. It wai Ilte dulty of It de-
fendant oenîpasny, net o! lite- plainitify, te inainitaini s fence bev-

ticnlte lalinitif!'s landi amd Ilie collipany's righit o! wvay.
Titis lthe detend1 (anltS oînilted te (Io, buit siwib omission couilli netI
devprive tlte plaintif! et tite rightl to u1se bis land; and, ils s
owner, hot wax3 witin bis legal rights ini allewing Itle borse, 10


