
96 canada Law Journal.

limitation if the wife leaves "issue," a word which includes the
represer.tatives of children.

It remains to consider the effèct of sub-.sec. (3) of sec. 4 Of the
Devolution of Estates Act, wvhich provides that IlAny husband who,
if t bis Act had flot passed, would bc entitled to an interest as tenant.
by the curtesy in any real estate of his wife, mnay by deed or instru-
ment in writing executed within six caterîdar months after bis wife's

deat, an ateste byat lastone witness, elect to take such interet
in the real and personal property of his deceased wife as hie wvould
have takeii if this Act had flot passed, in wh:. case the husband's
interest tlzereiù shall be ascertained in ail respects as if this Act had
flot passed, and lie shall be entitled to no further interest under this
Act." It is plain that wvh2n the hus9band can quP.hîfy as tenant by the
curtesy, a nd exercises the option given him by this sub-scction, the
Act of 1886 is ousted and the iriterest of the huaband in his wife's
real and personal property %vill have to be ascertained as if the
Devolutic>ni of Estatesi Act wvere wiped out of the statute book.

-M It is diflicult. to sec the importance of the last twelve words of
7ýt..the sub-sectior, fur there is not a word in the Act to increase the

interest of a husband wIo prefers tenancy by the curtesy to a dis-
trhuiv Mhr iit~ral. estate. As to personal property the
Devolution of Estatés Act is entirely in prejudice of the husband,

ýP and cuts down bis interest very m'aterially. But if the intestate
left any real estate in which the husband could before have claned
tenancy by the curtesy, it would appear that he can now, by exer-

j cising the option, entirely rici himiself of the additional restrictions
which by sec. 5 are put upon bis share in the personal property.
The sub-sdction says his interest in the " real and personal pro-
perty" of his deceased wife is then ta be ascertained in ail respects
as if the Devolution of Estates Act had not passed, and prior to that
Act, as has been shown, his interest in the personal property was

,zz. his conimon law right to enjoy the vvhole, lirmited as to separate
property by sec. 20 0t the Act of 1884, formerly sec. 18 of the Act
of 18 59, above quoted.

It will be convenient here to sumrnarize the resuitg reached,
after which I shall give my reasons for thinking that legisiation
subsequent to 1886 ha3 made no change in the law, and also try to
justify some conclusioýns which perhaps bave been assumed %vithout
giving suffkcient reason :
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