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judge should firmly assume the rcsponsibility of
deterrnining hinsseif, 'wbether sufficient evidence
bas or bas nlot been given te cempel him te leave
the case to the jury."

The rule rnust be refused.
Rule refused.

ENGLISI-I REPORTS.

COURT 0F PROBATE.

IN TsIE GooDs or FoSTER.

WVill--Ststitutett executors.
A testator by bis will appointed 'lmy wife my sole execu.

trix, and ine defauit of ber, 1 nominate ansd appoint as
rny executors, &c.," A. B. and C. D.

Tise wife took out probate, and at ber death the cossrt
betet that A. B. andi C. D. were the substituted executors
of the htssband, and granted probate to themu of hes
estate ins preference to tbe wife's executors.

[Nov'. 21, 1871, 25 L. T., N. S., 763.

G. H. Poster, late of Regent's-park, in the
county etf Middlesex, died lst Dec., 1858, having
tluly exccuted a will, beariug date 24th July,
185.1. The appoîntrnent of executers was in the
following terns :

I 1bereby authorise rny executrix and execu-
tors bereinafter narned, te continue any security
or securities whieh 1 rnay die possessed nf, for
any terr n l their discretion nlot exceeding five
years frorn rny death, uotwith standiug auy trusts
in this my will contained, and 1 norninate and
appoiut mny said wife tht sole executrix of titis
ray wiIl, and in defanît of her I norninate and
appoint the said John Knowles and Richard
Poster te be executors of tnis rny wilI."

Probate of the will was granted te the wife,
Maria Isabella Poster, on 24th Dec., 1858, and
mhe died 25th May, 1871, having duly executed
a 'wiI dated 4th Nov., 1870, whereby she ap-
poiuted the said John Knowles and Richard
Poster, together with F. Moseley, Benjamin
Hugh Allen, Christopher Proctor, and John Rae
Campbtell te ho executors and trustees. Prohate
eof this wilI was granted on 5tit Joly, 187 1, and
the question now arese whether the executors of
tht said Maria Isahella Foster were the personal
represeutatives of G. it. Poster, ber huehandZ;
or whether iu defauit howsoever of Maria
Isabella Foster, as execnîrix, tht said John
Knowles and Richard Foster, were eutitled tu
take probate as snbstituted executors.

Dr. Swabey moved for a grant to thern, and
referredI te In thme Goods of John8on, 2 S8w. & Tr.
595 ; 7 L. T. Rep. N.S. 357.

Lord PENZ&NOE -This is a question of con-
struction of what tht testator robant wben he
said, I appoint nsy wife rny sole executrix, and
in default of her, twe others, A. B and C, D."
The testator, hy tht words of tht will, appears
te bave given the prefereuce ter his wife titat site
should he bis executrix as long as she was able
te act-hut tten coûmes the question wbether tht
substitution of tht two ether executors was to
tftke place lu the event nf the wife net acting at
ail, or whether it was te bappen lu case osf some
interveung circumstance like that of death, by
whlcb tht wife would ne longer be able to act.
1 think tht will must net be construed wjtb
over-techuicai strictuess. Fe must look te tht

object tht ttstator bad. It was that bis wife
sbould adruinister as site bas douc, aud bis reit-
sonable wish was that she shonld administer as
long as sht couid, or until her dtath put an end
te the administration. Iu either eue event or
the other-in tht event of ber heing unabir, te
administer, or lu tht event of ber deatit, then
the othtrs would be substituted. That le tbe
reasenabie interpretation of this will, and I arn
prepared te make a grant te tht two ether
txecuters lu accordauce witit that iuterpreta-
tien.

TEAGut ANO: A5IIDOWN V. WHARTON ANtD
ANOTF5ER..

Testaenetary smit-Administratisn te a nomine of bots
parties refeesed.

Exeept tender very speetal circumstanees the court as a
geucral rule will refuse to make a grant ef administra-
tiou te tihe nemninse of the ucet km, wbe bas bimslf
ne tuterest, even tbaugbi aIt the next of kin. mnay ceusent.

[Nov 21, 1871, 25 L. T., N. S. M64].

Ernily Harvey Jeffries, late of Spriug-grove,
Islewortb, lu the county nf Middlesex, died a
widow, 'and without parent or cbildren. She
and ber busband ditd at differtut places witbiu
two heurs eof each ether, and there was a ques-
tion as te tht survivorship.

By ber wiil, dated l4th Oct., 1870, she had
norninated ber hushand ber sole excutor aud
universal legatet. Mr. Jeffries aIse left a wiil,
by whicb he hacl named bis wife sole executrix
and universal legatet.

Tht next nf kin and persons eutitled lu dis-
tribution of tht estate of Mrs. Jeffries were one
brother, Mr. C. R. Teague, aud three sisters,
Mrs. F. M. Asbdown, Mrs. L. S. Wharton, and
Mrs. Elizabeth Aune Oweon. The two fsrst uarned
of these were about te apply for a grant of ad.-
ministration, but were met by a cavent lodged
on tht part of Mrs. Wharton, To avoid litiga-
tien it was subsequently arrauged amoug tht
parties iuiterested, that as they ceuld flot agret
upon tht appointament of any ene eof themselves
as administrator, they should ail consent to the
appointaient of a stranger-Mr. James Waddell

Dr. rristranz, on behaîf oi tht defendant,
accordingly moved for a grant of administration
te 'Mr. James Wacldell, as norninet of tht uext of
kmn. le cited Farrell v. Browntlsll, 3 8w. &
Tr. 467.

Inderwick conseuted on behaîf of the next of
kin of tht busbaud. Oser, ad. vult.

Noev. 28.-Lord PEesZAuicE.-In this case tht
court was asked te make a grant te tht nominet
of tht next of kin. Tht court expressed sorne
difficulty at tht time, upon which tht case was
cited of Farrell v. Broweibill, 3 Sw &. Tr. 467.
Frem that case it appears that the court bas
doe sernething sirnilar. Lu that case thert was
a litigation. Tht next ni kmn care efore tht
court, and tht court made a grant, under tht
73rd section, te tht nommnes ni tht next of kmn.
Titis was done on tht authority of a case Iu the
gonds of Johsu lJlroyd, and I bave bad that case
looked eut te ascertain what were tise facts. 1
flud that in that case tht next nf kmn were per-
mitted te norninate sornebody otber than thern-
stlves te takt tht grant. There we re speciai
reasons there, because tht persons put ferward
were persons who bad been executors of the ai
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