
VI.]
the summons by a supplementary affida
vit. Kerr v. Su ter. (Wetmore, J., 
ltM).*>). p. 234.

6. Consent of Next Friend—Filing 
—Proceeding» Aroided by Omits ion.] 
—The English Rule requiring that.wliere 
the consent of the next friend of the

filaintiff is necessary, it must be filed 
lefore the issue of the writ of summons, is 

in force in the Territories, and default is 
not cured by filing a consent filed subse-1 
quently to the issue, but avoids all the 
proceedings in the action. Short v. 
Spence. (Scott, J., 1905), p. 207.

7. Writ of Habeas Corpus— Action 
for—Striking out Statement of Claim.] 
An application for the cnstody of an in
fant must be by way of motion, summons 
or petition. Where the only relief sought 
in an action commenced bv writ of sum
mons was the issue of a writ of habeas 
corpus, the action was, on application of 
the defendant, dismissed. Gray v. 
Balk well. (Wetmore, J., 1907), p. 283

8. Reply—Delivery after Time Al 
lowed by Rules—Validity.]—A reply 
delivered more than eight days after the 
delivery of the defence without any order 
extending the time is not a bad pleading, 
and cannot be set aside for that reason 
alone, at least if no further step has been 
taken by the defendant before delivery of 
the reply. Clarke v. Fawcett. (Wet
more. J., 10)7), p. 288.

9. Where the rules provide that a mo
tion in Chambers shall be made by no
tice, the procedure by summons cannot 
be adopted. Dominion Hank v. Freedt. 
(Wetmore, J., 191)7), p. 298.

10. Disposition of Application — 
New Application for Same Order— 
Hearing on the Merits ']—Where a party 
defendant had applied to be struck out, 
but his application dismissed on the 
ground that he had not entered an ap
pearance ’.—Held, that a second applica 
tiou for the same purpose could not be 
entertained. Cyr v. O'Flynn. (New- 
lands, J., 1907), p. 299.

11. Practice — Taxation of Costs— 
Judgment on Default of Pleading— 
A ffidavit that Defence not Served ] — 
In order to constitute the delivery of a
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pleading, it must be both filed and 
served ; default in either will entitle the 
party to be proceeded against as upon de
fault in pleading, and consequently upon 
a taxation of a plaintiff’s costs of judg
ment signed for default of defence, the 
costs of an affidavit proving that no de
fence was served will be disallowed where 
no defence has been filed. ManHey-Har
ris Co. Ltd. v. Hutchings. (Wetmore, 
J., 1900), p. 10. •

12. Practice -Security Jor Costs— 
A ffidavit of Belief as to Merits.] — 
On a motion for security for costs it is not 
necessary that the defendant should 
swear positively as to the merits. A 
statement that he believes he has a good 
defence upon the merits is sufficient. 
Kerr Co. v. fjowe. (Wetmore, J., 1900), 
p. 361.

13. Pleading — Ex parte Order Al
lowing other pleas with General Issue

- St Ring Atidfi.] An order allowing 
other pleas to be made with a plea of not 
guilty by statute should not be made ex 
parte. If such an order is made ex 
parte, even inadvertently, the Judge who 
made it has no jurisdiction to set it aside. 
Any application for that purpose must be 
made to the Court en banc. Jackson v. 
Canadian Pacific Railway. (Wetmore, 
J., 1907), p. 423.

14. Practice—Security for Costs— 
Affidavit—Corporation — Meaning of 
“ Foreign Corporation."]— A corpora
tion has no residence, and a summons for 
security for costs based upon an affidavit 
stating that the plaintiff (a corporation ) 
resided outside the jurisdiction, but omit
ting to state where its chief place of busi
ness was, was dismissed with costs. —Com
ments on Mot son'8 Bankv. Hall. Com- 
mercial Bank v. Kirkham. (Wetmore, 
.1 , 1899), |>. I7-.I.
See Attachment of Debts, 1—Certi

orari, 1—Executors and Admin
istrators, 2—Exemptions under 
Execution, 2 Judgment, 1— Par
ties, 1—Stop Order, 1.

PRINCIPAL AND AGENT.
See Agency.

QUO WARRANTO.
I See Municipal Law, 1
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