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Epaar v. NEWELL.
Slander—Fcidence of character—Justification— New trial,

In an action v slander jinputing t.eft, defendant having
pleaded and ¢ ndeavoured to support pleas of Jusatication,
Ield that evidenco of the plamntiff’s general bad character
for horesty was properly rejected

Semble, per 1 jar’y J. that it wauld Fave beon {padmissible
even withmt he justiSeation; but that, ifnot wmityouly
be pleaied  tWefzndant may shew, solely in mitigation of
damine s and to rebut the presumptiou of matice. that
Wefor: <pe shar,e the words it was a comnon rumnourin the
nefghbonrh»wi that defendant had been guiity of the
specitc uflence charged.

Ths evidene an support of one of the pleas of justifi. ation
was verd strore, sufliclent to have warranted a conviction,
§f the plunt T had been on his trial. The chargoe how-
erer was made throe years after the salleged offenco. for
which t1 1e had been no prosecution, and defendnnt bad
no spacoslntetest in the matter.  The jury having fouud
for the plamttl, and $150 damages, the court refused to

iatertere.
Q. B, . T, 1665 ]

Slander, the words charged being ¢ Edgar is
a thief, and 1 can proveit.” Pleas, 1. Not guilty.
Zard 5, Jusufication. The second plea alleged
thut the plantff before the said time whez, &c.,
to wit cn. Q¢ , feloniously did steal, take, and
carry away certain goods and chattels, to wit, cne
over-cont, two horse-blankets, and one bag con-
taining empty bags, of one William Snider.  The
third piea charged the plaiutiff with stealing a
barrel of salt of one J. P. O'Higgins.

The case wag tried at Stratfurd, before Draper
C. J. 'fhe worde were proved, aud defendant
gave very strong evidence to shew that the theft
charged iu the second plea bad been commitied
by the plaintiff about three years previously.
lie attempied to make out the charge alleged 1
the third plea as well, but the proof ofered was
insuffictent, and was not pressed before the jury.
He also tendered evidence that the plaintiff’s
character for honesty and bis general reputation
in that re<pect was bad, which the learned Chief
Justice rejecied, on the ground that there was a
plea of justification ou the record

The jury {vund for the plrintiff, 3150 damages.

Chricnpter Robinson, Q.C., obtained a rule nisi

for a new trinl, on the ground that the justifiea- :

tion pleaded in the sccond plex was clearly
proved ; or un the ground that the learned Chief
Justice improperly rejecte  vidence tendered by
the defenriaut of the plin..ff 8 general reputa-
tion fur dishiwnesty, and bad character as regards
that particular trait or quality.

Rolrrt Sm.th shewed cause. e contende” *Lu.
the plaintitl having been in effect placed upon
his triat an & charge of felony, i. would be con
trary o the cstabiished practice in such cases to
ntertere with the finding of the jury in bis favour,
eves thongh it might seery to be against the
weight of cvidence—Symons v. Biake, 2 ¢ M
& R. 416 ¢ that the defeadant having failed to
prove lus secand plea of justification, the verdict
on.that issue wag ciearly right, aund & new trial,
%hich wuuld distarb it, should not be granted—
Bazter 5. Nurse, 6 M. & G 935: that the jury
might base been properly influenced o their view

of the whole case by the fact of such plea hav-
ing been pleaded without sufficicut ground; and
that the cvidence as 1o character was properly
rejected—Jones v. Stevens, 11 Price 2305 Thompson
v. Nye, 16 Q B. 175,

Rotanson, Q C., in support of the rule. cited,
as to the motion for new trial on the evidence,
Mellin v. Taylor, 3 Bing. N. C. 109; Revuua v.

| Johuson, 1 L. T. N. S. 513, Q B.: Piters v,

Wallace, 5 U.C. C. P.238; Swanv. Cleland, 13 U.
C. Q. B. 335: As to the admissibility of tho
evidence of character, Richards v. Riwchards, 2
Moo. & Rob. 37 ; Anobell v. Fuller, Yen Add.
Cas. 139; Earl of Lecester v. Waiter, 2. Caup.
2513 Jnman v. Fueter, ¥ Wend. 6023 Bell w.
Parke, 11 Ir. C L. Rep. 424 v. Moor, 1
M. & S. 284; Benneit v. Hyde, 6 Conn. 24;
Bracegirdle v. Baey, 1. F. & F. 535; Myers v.
Currie, 22 U. C Q. B. 470; Jones v. Stevers, 11
Price, 235 ; Foot v. Tracy, 1 Johus. 45; Wyatt
v. Gare, Holt N. P. C. 299 ; Newsam v. Carr, 2
Stark. N. P. C. 70; Douglass v. Tousey, 2 Wend.
352; Wolcott v. Mall, 6 Mass. 514, [floss v.
Lapham, 14 Mass. 275 ; Sawyer v. LEifert, 2 Nott.
& McCord 311 ; Root v. Awmg, 7 Cowen 613;
Taylor on Evidence, 4th Ed, 355-6; Roxe. N.
P. 576 ; Add. on Torts 730. As to the effect of
a justification being pleaded, Starkie Ev., 3rd
Ed.. vol ii, 806 note &, 641-2; Cornwuall v.
Richardson, R. & M. 805: Suowden v. Smuth, 1
M. & S. 286, note a; Ruot v. Kwy, © Cowen,
613,

Hagarty, J., delivered the judgment of the
court.

As to the merits. This i3 one of the mauny
cages in which the court is asked to set aside a
verdict of which it cannot approve on a calin cun-
sideration of the evidence. The testimuny
certainly was very strong It would have suf-
ficed most likely to convict the plaintiff, bad he
ever been put upon bis trial for the offence 5 and
had any right, estate or franchise, or large sum
of mopey been nat stake, we think it woull be
only right to submit the case to another jury.
But we hardly see our way to interfere ia a caso
like the present. The charge was made Jong nfter
the nlleged offence biad been committed.  No per-
son had thought proper to prosecute the pluntiff
for it, and the defendant, baving no especiai in-
terest in thematter, charges the plaintiff gencerally
with being a thicf.  He does this at his peril, and
witen suerd for damages tries to prove the charge,
and fails to convince the jury.

It does not follow, because 8 wman has ouce
committed an offence, that a jury will always
regard with favour a person whe nerdistein e ior-
ing it up against him ¢ .uy period, bowever re-
mote. A <.ison may make the charge relying
. 03 being able to vrove it to the satisfaction
of a jury. We think be must always tun ihis

! risk. But we do not think & court i3 bound ta

set aside, as a matter of nght, a verdict rendered
against the weight of cwidence, but may ieave
the defendant to thie consequence of hus own rash-
ness. It is not usual to put a plainuff, devber-
ately charged with frand or felony ina cwil
action, twice, as it were, upon his trial; at all
events, an actio * for slander is not one in wlach
the ordinary wholesnme rule <hoo1d be set aside.

We think we cannot properly interfere on ths
merits.



