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not a promnissory note,but the Court of Appeal (Lord Halisbury,L..
and Lord Alverstone, C.J., and Jeune, P.P.D.) came to the con-
clusion that Kirkwood v. Smith was wrongly decided and reversed

the decision of Wright, J. The Lord Chancellor expiresses doubt
whe-ther the clause in question had any operation whatever.

pEtCTriCE - CHARGING 0RDER-EN.F0RClNG CHARGING ORDR BY SALE -

juitisDicTioN-LEAVE FOR SERVCE OUT 0F JL'RisiWCTioi -ACTION TO

ENFOR.:E CliARGING OEtDESt-jtUGMENT ACT, 1838 (K & 2 vîcT., c. 11o)
SS 14, 15-R.S.O. C. 324, SS. 21. 22) RULE 64 (1) E.-(ONT. RLE 161 (El.)

In Koichman't v. Menrice, (1903) 1 K.B. 534, the plaintiff had

obtained a chargiflg order against certain share.s owned by the

defendant in a joint stock cornpanv, and he thercupon applied in
the sarne suit for an order authorizing the sale of the shares and
the application of the prDceeds in paymnent of his judgment debt,
this being refused by Walton, J., on the authority of Leggoti v'.
JVesterii, 12 Q.B.D. 287 ; he then commenced, an action for the
samne purpose and applied for leave to serve the writ out of the

jurisdiction, and this wvas refused by Joyce, J. An appeal was
brought from both orders, and the appeals were argued together,
and the Court of Appeai (Williams and Stirling, L.JJ.) dismissed
both appeals, holding that L-eggoti v. JVestern wvas rightly decided
and that the cause of action was not within Rule 64 (Ont. Rule
161 ) and therefore there was no jurisdiction to authorize service
of the writ out of the jurisdiction.

PRACTICE-AcTION BY TRUSTER-SET OFF 0F L'NLIQUIDATED DAMAGES OUF.

M~ cESTUI QUE TRUST-EQuITABLE DEKFRNcE-JUDIcATURE ACT, 1873 (36 &

3; VICT., c. 66, S. 24, SUP.Ss. 2, 3-RULE 199-(OsT. JL'D. ACT, S. 75
(6)) (ONT. RULE 251).

Bankes v. JarviF (19,3) i K.B. 549, ivas an action to recover a
debt alleged to be due by the defendant to the plaintiff as trustee.
The defendant pleaded by way of defence a claim for unliquidated
damnages agaînst the plaintiffs' cestui que trust. The action was
brought in the Counity Court, and the County Court judge held
the dlaim set up in the defence could not be set off agaînst the
plainti ifs'cdaim, but the Divisioiî,J Court (Lord Alverstone, C.J., and
Wills and Channeli, JJ.> held that he w~as wrong, and that the
claimn was properly the subject of a set off by way of equitable
defence under the Jud. Act, S. 24, sub-ss. 2, 3, and Rule 199,

(Ont. J ud. Act, 5 57 (6)>, Ont. Rule, 2 51.


